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Thi s appeal has been taken in accordance with Title 46 U.S. C
239(g) and 46 CFR 5. 30-1.

By order dated 4 August 1982, an Adm nistrative Law Judge of
the United States Coast Guard at Portland, Maine suspended
Appellant's license for two nonths on twelve nonths' probation
upon finding him guilty of negligence and m sconduct. The
specification found proved under the charge of negligence alleges
that while serving as Operator on board the United States MV
VI KING SUN under authority of the |icense above captioned, on or
about 21 June 1981, Appellant continued the voyage of the MV
VIKING SUN into hazardous waters after the starboard engine
stal | ed. The specifications found proved under the charge of
m sconduct allege that Appellant wongfully: (1) failed to provide
t he passengers with energency procedures in accordance with 46 CFR
185.25-1 and (2) operated the MV VIKING SUN while carrying
passengers without a valid certificate of inspection.

The hearing was held at Portland, Miine on 15, 16, and 17 June
1982.

At the hearing, Appellant was represented by professiona
counsel and entered a plea of not guilty to the charges and each
speci fication.

The Investigating Oficer introduced in evidence twelve
exhibits and the testinony of four w tnesses.

I n defense, Appellant offered in evidence five exhibits, the
testinony of one witness, and testified in his own behalf.

After the hearing, the Admnistrative Law Judge rendered a
deci sion in which he concluded that the charges and specifications
had been proved. He then served a witten order on Appellant
suspending all licenses issued to Appellant for a period of two
nmont hs on twel ve nont hs' probati on.

The entire decision was served on 5 August 1982. Appeal was



tinely filed on 7 Septenber 1982 and perfected on 13 June 1983.
FI NDI NGS OF FACT

On 21 June 1981, Appellant was serving as Operator on board
the United States MV VIKING SUN and acting under the authority of
his license. The MV VIKING SUN is a twn engine, 130-foot, 96
G oss Ton, 3-deck steel passenger vessel built in 1980. Bot h
engi nes receive fuel froma common supply.

The certificate of inspection was issued on 18 June 1980 at

Provi dence, Rhode Island and expired on 18 June 1981. The
certificate allowed the vessel to carry 485 passengers and required
a crew of two l|licensed operators and eight deckhands. It was

anmended on 5 Decenber 1980 at the port of Mam, Florida. The
amendnent did not affect the expiration date.

The vessel was operated in Florida during the w nter of
1980/1981. During this tine emergency check-off |ists and pl acards
were posted showing howto don |ife jackets. They remained aboard
until the vessel arrived in Portsnouth, New Hanpshire on 15 My
1981.

On 21 June 1981, the vessel was scheduled to depart the
regul ar Vi king dock in Portsnouth, New Hanpshire at about 1900 for
a Father's Day dinner cruise to the Isle of Shoals in the Atlantic
Ccean. Appellant and the owner, Arnold Whittaker, agreed that the
vessel should go up the Piscataqua River to Great Bay rather than
out on the open ocean. At approxi mately 1900, the vessel departed
wth 162 passengers aboard. The tide was ebbing in a generally
sout heasterly direction, which caused a northwesterly eddy to occur
in the area where the vessel was berthed. The peculiarities of the
Pi scataqua River are well know to |ocal navigators. The Atlantic
Coast Pilot warns of rapid tidal currents, hazardous cross
currents, and changes in direction of the current throughout the
entire length of the river. The unusual currents seriously hanper
navi gation, and the Atlantic Coast Pilot cautions navigators of
this.

The MV VIKING SUN was noored port side to the dock, with a
bow line, a stern line, and two spring lines imediately prior to
1900 on 21 June. |Its dock is approximtely 500 yards east of the
Route One Bypass bridge. The Ganite State Mnerals Dock lies
downriver, and a nunber of |obster traps and a subnerged | edge are
upriver. There was a bulk carrier discharging cargo at the
M neral s dock, noored with her bow extending upriver. Both the
bul k carrier and the upriver shoaling restricted the approach of
the MV VIKING SUN to her own dock. In addition, a strong back
eddy was setting in fromthe channel toward her dock. Al of these
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factors restricted but did not prevent the MV VIKING SUN s
novenent in and out of her nooring.

Prior to getting underway, Appellant did not explain energency
procedures, announce the |ocation of personal flotation devices, or
state the type carried on the vessel for l|ifesaving purposes. In
addition, he did not insure that instructive placards were provided
to afford all passengers the opportunity to becone acquainted with
t he above information.

At 1900 Appellant started the port engine, and the stern line

and spring lines were cast off. Wile the bowline was still nmade
fast and hol di ng, Appellant attenpted, unsuccessfully, to start the
starboard engine. Whil e Appellant was doing this, the vessel

drifted away fromthe dock approximately 130 feet. The engi neer
reported that oil was spurting onto the engine, and the vessel's
owner suggested that changing the oil filter m ght stop the |eak.
The vessel remained in this condition, held by the bow line, for
about twenty to thirty mnutes. The owner then told Appellant,
"take the boat out."

After the bow line was cast off, Appellant backed out into the
channel using only the port engine. There were 162 passengers on
board and the river was relatively crowded with small craft due to
an annual "blessing of the fleet" cerenony. Upon reaching the
channel , Appellant put the port engine on full throttle, turned the
wheel over to M. Danjou, the other operator, and went below to
i nvestigate the mal function of the starboard engi ne.

Wth M. Danjou at the wheel, the vessel passed through and
cleared the Bypass Bridge. About 500 yards above the Bypass bridge
and halfway to the 1-95 bridge, the port engine began to | ose
power . It finally stalled fifteen mnutes after departure.
Appel lant then returned to the wheel house, dropped anchor near the
right bank of the river, and called the Coast Guard for assistance.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. Appellant contends that:

1. The Adm nistrative Law Judge's opinion was biased.

2. The Admnistrative Law Judge nade the wong decision after
hearing conflicting testinony.

3. He was justified in operating the vessel without a valid
certificate of inspection.



APPEARANCE: Hoch, Flanagan & Snyder, P.C., by Tinothy R MHugh
OPI NI ON
I

Appel l ant contends that he was denied due process of |aw
because the Adm nistrative Law Judge was biased. | disagree.

Appel lant contends that the Admnistrative Law Judge
denmonstrated his bias toward himby continually nmaking reference to
his and M. Danjou's consideration of the financial inpact to the
owners if the MV VIKING SUN did not get underway. There is
nothing in the record to indicate that this reference constituted
bias toward Appellant. It nmerely pointed out what m ght have been
a factor in deciding whether to abort the voyage. Making such a
deci si on based on commercial inpact neither excused the negligence,
nor provided a basis to support negligence. The record does not
reveal that this observation of the Admnistrative Law Judge
prejudiced the Appellant. Bias or prejudice nust be affirmatively
shown. See Appeal Decision No. 1554 (McMJRCH E)

Appel l ant further contends that the Adm nistrative Law Judge's
ext ended di scussion of whether or not Appellant should have nade
radio calls <concerning the vessel's condition denonstrated
prej udi ce.

The Adm ni strative Law Judge has broad discretion to consider
all factors of the case in reaching an appropriate sanction.
Whet her or not Appellant reported the condition of his vessel is
one of the circunstances surrounding the incident. There is no
indication that the Admnistrative Law Judge considered this
i nproperly. He reaffirned, throughout the hearing, that the scope
of the first charge was Iimted to whet her Appellant was negligent
in backing the MV VIKING SUN into the Piscataqua R ver after the
st arboard engi ne fail ed.

Appel l ant urges that the Admnistrative Law Judge nmade the
wrong deci sion after evaluating the sharp conflict in the testinony
given by the w tnesses concerning the facts. | disagree.

Appel | ant suggests that the testinony, favorable to him given
by M. Danjou and M. Holt was nore credible than the testinony
given by M. Ross and M. Hndle. A though M. Danjou and M. Holt
testified that, in their opinion, Appellant acted properly under
t he circunstances, the Admnistrative Law Judge is not bound by the
opi nion of expert wtnesses. Appeal Decisions Nos. 2302 (FRAPPI ER)

-4-



and 2294 (TITTONIS). The cases are nunerous which hold that the
trier of fact if the judge of credibility and determ nes the wei ght
to be given to evidence. Appeal Decisions Nps. 2302 (FRAPPIER)
2290, (DUGE NS); 2156 (EDWARDS); and 2017, (TROCHE).

I n Appeal Decision No. 2296 (SABOABKI), the Commandant st at ed:

The Admnistrative Law Judge is not bound by the
W t nesses' opinions, but nmust nmake his own determnations
based on the facts and |aw It is his function to
determne the credibility of witnesses and then to wei gh
the evidence admtted at the hearing. His decision in
this matter is not subject to being reversed on appeal
unless it is shown that the evidence upon which he relied
is inherently incredible. Appeal Decisions Nos. 2183

FAIRALL) and 2116 (BAGGETT). On the facts alone, the
test for review of an Adm nistrative Law Judge's deci sion
is not whether a reviewer may di sagree with the Judge,
but whether there is substantial evidence of a reliable
and probative character to support the findings.

The evi dence established that Appellant chose to navigate the
MV VIKING SUN with one half of the power for which she was
desi gned, on a waterway known for hazardous currents. He did this
W th 162 passengers aboard at a time when there was current present
and the waterway was crowded with other vessels, including smal
pl easure craft. In addition, M. Holt testified that "a fuel
problemis right on the top of your list" as a cause for diese
engine failure and that it was reasonable to conclude that the
other engine would experience difficulty if the fuel were
contam nated. Since no other cause for failure of the starboard
engi ne had been found, Appellant should have anticipated simlar
problens with the port engine. The Adm nistrative Law Judge was
well justified in concluding that Appellant was negligent in spite
of the opinions of M. Danjou and M. Holt.

Appel | ant concedes that there was a "technical violation" of
46 U.S.C. 390c and 46 CFR 176.01-3. Appel I ant argues that the
violation was justified because he was under the inpression that a
t el ephone conversati on between the vessel's owner and an enpl oyee
of the Coast Cuard resulted in extending the expiration date of the
certificate of inspection. | disagree.

The law requires that a valid certificate of inspection be
aboard and displayed on vessels requiring it for continued
operation. The vessel's operator is expected to know the status of
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the certificate of inspection and ensure that it is properly posted
with expiration date stickers readily visible. Appeal Decision No.
2308 (GRAY).

The certificate of inspection had indeed expired. Operating
a vessel subject to inspection, when carrying nore than siXx
passengers, wthout a wvalid certificate of inspection is a
violation of 46 U . S.C. 390c and m sconduct. See Appeal Decision
No. 2299( BLACKWELL)

CONCLUSI ON

There was substantial evidence of a reliable and probative
nature to support the finding that the charges and specifications
were proved. The hearing was conducted in accordance with the
requi renents of applicable regul ations.

ORDER

The order of the Adm nistrative Law Judge dated at Portl and,
Mai ne on 4 August 1982, is AFFI RVED

B.L. STABI LE
Vice Admral, U S. Coast @Quard
VI CE COVIVANDANT

Si gned at Washington, D.C., this 10th day of July, 1984.



