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Thi s appeal has been taken in accordance wth 46 CFR 5. 25-15.

By order dated 11 Decenber 1981, an Adm nistrative Law Judge
of the United States Coast CQuard at Seattle, Washi ngton, suspended
Appellant's license for six nonths, on twelve nonths probation upon
finding himguilty of m sconduct. The specification found proved
all eged that while serving as a Licensed Operator aboard the P/C
SEA HOCK, under the authority of the |icense above captioned on or
about 19 July 1980, and 8, 19, 21, 23, 27 and 28 Septenber 1981,
Appel I ant transported passengers for hire onboard a foreign-built
vessel, between Auke Bay, Alaska, and the vicinity of Point
Retreat, Al aska.

The hearing was held at Juneau, Al aska, on 17 Novenber 1981.
Appel | ant appeared at the hearing w thout counsel and presented his
evi dence which consisted of his oral testinony. He offered neither
docunentary evidence, not evidence by deposition. He called no
W t nesses.

The Investigating Oficer presented the testinony of two
W tnesses as well as six docunents.

At the conclusion of the hearing the Adm nistrative Law Judge
rendered an oral decision in which he concluded that the charge and
t he specification had been proved. He then served a witten order
on Appellant, suspending his license for a period of six nonths,
remtted on twelve nonths probation. The entire decision was
served on 11 Decenber 1981. No appeal was taken fromthe deci sion.

On 9 Septenber 1982, Appellant petitioned the Adm nistrative
Law Judge to reopen the hearing on the basis of newy discovered
evidence. |In support of his petition, Appellant submtted a U S
Custons Service ruling nunber 105764, dated 30 August 1982. In
addition, he stated that at a rehearing he woul d provide testinony
or depositions from pil ot boat associations or owners as well as
previous rulings of the Custons Service regarding the use of
foreign-built vessels as pilot boats.



On 26 Cctober 1982, the Investigating Oficer submtted a
brief in opposition to the granting of Appellant's petition. On 4
Novenmber 1982, the Admi nistrative Law Judge deni ed Appellant's
petition in an order issued at Seattle, Washington. On 2 Decenber
1982 Appellant filed a tinely appeal fromthat denial.

FI NDI NGS OF FACT

In his Decision and Oder the Admnistrative Law Judge
specifically found that:

(1) the pilots undertook to travel to or fromthe pil ot
station on Respondent's vessel the P/C SEA HOOK, (2) that
Respondent accepted the said pilots in each instance as
passengers, (3) that Respondent expected to and did
receive a substantial benefit for so carrying each pilot,
to wit, $300.00 per trip, (4) that there was no intent by
anyone concerned that the transportation be furnished
gratuitously or as a matter of hospitality and (5) that
the pilots were not in any way connected with the
operation of the vessel, her navigation, ownership or
busi ness.

Thi s deci sion was not appeal ed.

On 12 August 1982, Appellant requested a ruling fromthe U S.
Custons Service regarding whether a foreign-built undocunmented
pi |l ot boat may be used to transport ship's pilots. In the facts
supplied to the U S. Custons Service he stated:

It should be noted that the ship's pilot is qualified and
does assist in the operations and radi o conmuni cati ons
aboard the 42-foot undocunented pilot boat...

Custons ruling 105764 of 30 August 1982 was supplied in
response to Appellant's inquiry. It states in pertinent part:

A foreign-built undocunented vessel owned by a United
States citizen is used to transport the ship's pilots
between points in Al aska. The pilot assists in "the
operations and radio conmunications” aboard the
undocunent ed vessel .

Title 46, U. S. Code, section 289, and other statutes
(see, e.qg., Title 46, U. S.C., section 65i) prohibit the
transportation of passengers between points in the United
States in unqualified vessels, that is, foreign vessels
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and vessels lacking proper docunentation. Section
4.50(b), Custons Regulations (19 CFR 4.50(b)) defines a
passenger as any person carried on board a vessel who is
not connected with the operation of such vessel, her
navi gati on, ownership or business.

Custonms has held in several prior unpublished decisions
that the use of a vessel as a pilot boat is not a use in
trade. (See also S.F. Bar Pilots Association v. United
States, T.D. 46787 (Cust. Ct. 1933)). Accordingly, a
foreign-built vessel may be used as a pil ot boat.

Previ ous Custons rulings have allowed the use of foreign-built
vessels as pilot boats because the pilots as owners and operators
of the vessels were not passengers. See Custons Rulings 216.131 of
18 May 1968, 216.131 of June 1972.

BASES OF APPEAL

As bases for his appeal, Appellant urges that:

1. The Admnistrative Law Judge erred in refusing to re-open
the hearing to allow himto present Custons ruling 105764 of 30
August 1982, previous Custonms rulings, and testinony and
depositions from other pilot associations regarding use of
foreign-built pilot boats.

2. The Judge's decision is inconsistent with Coast Guard
enforcenment practices in the Nnth and Thirteenth Coast Guard
Districts; and

3. "The Coast Q@uard's enforcenent of 46 U S.C. 289 in the
Sevent eenth Coast Quard District is inconsistent."”

APPEARANCE: Larry C. Hooton, pro se
CPI NI ON
I

Appel lant first contends that the Adm nistrative Law Judge
erred in refusing to reopen the hearing. | disagree.

Custonms ruling 105764 of 30 August 1982 does not provide
justification to reopen the hearing. the facts on which it is
based are different fromthose in the case at hand. In it the U S
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Custons Service continues to interpret the applicable law in the
same manner as it did previously and as the Adm nistrative Law
Judge did. Neither are the previous Custons rulings and testinony
frompil ot associations which Appellant alludes to described, nor
are reasons given why they could not have been presented at the
hearing. They, therefore, provide no cause to reopen the hearing
and wi Il not be discussed further.

The Adm nistrative Law Judge found that the pilots which
Appel l ant transported "... were not in any way connected with the
operation of the vessel, her navigation, ownership or business" and
t hat Appell ant received $300.00 per trip for carrying each pilot.
The facts on which the U S. Custons Service based ruling 105764
included the pilot assisting in "the operation and radio
communi cations" aboard the vessel and did not include the
conpensation given Appellant. These are critical differences.

The conclusion in the Custonms ruling that a foreign-built
vessel may be used as a pilot boat because such use is no a use in
trade i s based on existing |law and previous Custons rulings. The
| aw and previous rulings depend on the fact that pilots are not
general ly passengers on pilot boats because they own and operate
them As discussed above, that is not the situation here.

Before a petition to reopen a hearing is granted, 46 CFR
5.25-5 requires that the petitioner anong other things state:

(3) ... why the evidence would probably produce a
different result favorable to the person found guilty.

(4)... whether or no the additional evidence was known to
the petitioner at the tine of the hearing ... and why the
petitioner, with due diligence, could not have di scovered
such new evidence prior to the date the hearing was
conpl et ed.

46 CFR 5. 25-10(b) states
The petition shall only be granted when new evidence is
descri bed which has a direct and material bearing on the
i ssues, and when valid explanation is given for the
failure to produce this evidence at the hearing.
Appel I ant has not satisfied these requirenents.
Il and |11

In reference to his second and third bases of appeal,
Appel  ant has failed to describe any evidence, newly discovered or
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ot herwi se, in support of his contentions. 1In addition, he failed
to raise those bases in his petition to have the Admnistrative Law
Judge reopen his hearing. He may not raise themfor the first tinme
on an appeal fromthe denial of his petition. 46 CFR 5.25-15(a).

CONCLUSI ON

The Admnistrative Law Judge did not err in denying
Appel lant's petition to reopen the hearing.

ORDER

The order of the Admnistrative Law Judge dated at Seattle,
Washi ngton on 4 Novenber 1982 is AFFI RVED.

B. L. STABI LE
Vice Admral, U S. Coast Cuard
VI CE COVIVANDANT

Signed at Washington, D.C., this 18 day of Jan. 1984.



