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Thi s appeal has been taken in accordance with Title 46 U.S. C
239(g) and 46 CFR 5. 30-1.

By order dated 26 April 1982, an Adm nistrative Law Judge of
the United States Coast Guard at Houston, Texas suspended
Appel lant's license for one nonth, on six nonths' probation, upon
finding himguilty of negligence. The specification found proved
all eges that while serving as Chief Engineer on board the United
States vessel SS AMERI CAN HAWK under authority of the above
captioned license, on or about 23 January 1982, Appellant did fail
to maintain a proper quantity of fuel on board the vessel to
conplete the voyage which comenced on 12 January 1982 from
Jacksonvill e, Florida. As a result the vessel lost all power
adj acent to the Galveston Bay Entrance Channel Lighted Buoy 7A,
hazar di ng navi gati on and the vessel.

The hearing was held at Gal veston, Texas on 23 March 1982.

At the hearing, Appellant was represented by professiona
counsel and entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence the testinony
of one witness and four exhibits.

I n defense, Appellant offered in evidence six docunents and
testified in his own behal f.

Subsequent to the hearing, the Admnistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved. He then served a witten order
on Appellant suspending License No. 006301 issued to him for a
period of one nonth on six nonth's probation.

The entire decision was served on 29 April 1982.

FI NDI NGS OF FACT




On 12 January 1982, Appellant was serving as Chief Engi neer
aboard the SS AMERI CAN HAW and acting under the authority of his
license. |In this capacity, he was responsible for operation of the
engi ne room which included cal culating the anount of fuel needed
for the voyage from Jacksonville, Florida to Texas Cty, Texas.
Appel lant testified that he calculated that the vessel required
2260 barrels of fuel, which included a 25% reserve, a custonary
practice in the shipping business.

The vessel departed Jacksonville on 12 January 1982 and
arrived at Gal veston Bay Entrance Channel on 19 January 1982. The
channel was closed due to heavy fog and remai ned closed until 23
January 1982. The vessel was anchored during this period. 1In an
effort to conserve fuel, Appellant shut down one generator.
Appel | ant requested that additional fuel be delivered to the vessel
at anchor but none was due to the fog. Appel I ant infornmed the
Master that the fuel was |ow but did not state whether there was
enough fuel to get to Texas Cty. On 23 January a pilot boarded
the vessel and nmade plans to navigate the vessel to its designated
dock. The Master informed the pilot that the vessel was |ow on
fuel. Shortly after |eaving anchor the vessel used all accessible
fuel fromits tanks, which left it w thout power and control.

Appel | ant had 38 years of sea service, 10 as a chief engineer
and 6 years as Chief Engineer on the SS AMERI CAN HAWK. He had
sailed in and out of the Gal veston Bay Entrance Channel nmany tines.

It is coomon know edge that the channel is often closed for
several days due to heavy fog particularly during the wnter
nont hs.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. As his bases for appeal Appellant
asserts the foll ow ng:

1. that the specification failed to establish a basis for
jurisdiction;

2. that the specification failed to identify any negligent
act or om ssion;

3. that the Admnistrative Law Judge erred when he permtted
the Investigating Oficer to anend the specification wthout
prior notice to Appellant;

4. that the Admnistrative Law Judge erred when he found that
ext ended cl osures of the Houston ship channel during that tine
of year were foreseeabl e;



5. that the evidence was insufficient to support a finding of
negl i gence; and

6. that the Adm nistrative Law Judge erred when he found that
Appel I ant shoul d have known the fuel |evel at which the fuel
punp woul d | ose sucti on.

APPEARANCE: Brown, Sinms & Ayre by Edward A. Dodd, Jr.
OPI NI ON
I

Appel | ant contends that the specification nmust allege that he
is the holder of the license in order to be sufficient. The
specification stated that Appellant was acting under the authority
of his license when the negligence occurred. This sufficiently
established the basis for jurisdiction. See Appeal Decision No.
2226 (DAVIS).

Appel | ant next contends that the specification is too broad in
that it fails to allege when his duty arose and fails to
specifically identify the duty. | disagree.

I n support of his argunment, Appellant cites Appeal Decision
No. 1739 (CARNES). In that case the engineer on night watch was
charged with negligence for allowng the vessel's engine roomto
remain vulnerable to flooding during the night. His duty, under
the circunstances of that case, was not readily identified by the
speci fication.

In the present case, Appellant was the Chief Engineer and he
had the responsibility for maintaining the required fuel for the
voyage from Jacksonville, Florida to Texas City, Texas. The
specification alleged that Appellant failed to nmaintain the proper
quantity of fuel to conplete the voyage that was undertaken. Since
t he voyage undertaken was from Jacksonville, Florida, to Texas
City, Texas, any internmedi ate stops were included. Therefore, the
responsibility existed during that part of the voyage from the
vessel's anchored position to Texas City. A specification is
sufficient when it puts the individual on notice of the charge and
provides sufficient information to prepare a defense. 46 CFR
5. 05-17. See also Appeal Decision No. 2124 (BARROW . The
specification here was sufficient.

Appel | ant does not di spute that maintaining proper quantities
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of fuel for operating the vessel is a duty of the Chief Engineer
but argues that the specific tinme for performng that duty was not
all eged in the specification.

It is not necessary to identify the precise nonent that the
breach of duty occurred so long as the duty and breach were
adequately identified in the specification. The operation of the
engi neroomis the continuous responsibility of the Chief Engineer.
Section 229 of 46 U S.C., in effect at the tinme of this occurrence,
provi ded that:

"Whenever conplaint is nmade against any engineer holding a
Iicense authorizing him to take charge of the boilers and
machi nery of any steaner, that he has through negligence or
want of skill, permtted the boilers in his charge to burn or
ot herwi se becone in bad condition, or that he has not kept his
engi ne and machinery in good working order, it shall be the
duty of the Coast Q@uard upon satisfactory proof of such
negligence or want of skill to revoke the license of such
engi neer..."

The |anguage in the statute does not specifically state that a
failure to maintain an adequate fuel supply is a duty of the Chief
Engi neer. However, in view of the general duty to maintain engines
and machinery in good working order, the accepted practice in the
i ndustry, and circunstances in this case the Chief Engi neer was
continuously responsible for ensuring that adequate fuel was
avai |l abl e.

Appel l ant argues that the decision of the Master to |eave
anchor relieved him of the responsibility for any consequences
resulting fromit. It is clear that the Master is ultimately
responsi ble for the safety and navigation of the vessel. However,
the Master |ooks to the Chief Engineer to inform him of whether
there is sufficient fuel to reach the intended destination.
Appel lant informed the Master that the fuel was |ow but did not
informhimthat it was critical and that the vessel was likely to
| ose power at any nonent. Under these circunstances, | cannot say
that the Admnistrative Law Judge was unreasonable in his
determ nation that this was not adequate to relieve Appellant of
the responsibility for ensuring an adequate fuel supply. Therefore
his determnation in this respect will not be disturbed. See
Appeal Decision 2108 (ROYSE)

Appel l ant asserts that the Admnistrative Law Judge erred when
he permtted the Investigating Oficer to anmend the specification
Wi thout prior notice to him | disagree.
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Before Appellant was arraigned, the Investigating Oficer
requested permssion to anend the specification by substituting
"lost all power" for "ran out of fuel". The Adm nistrative Law
Judge permtted the anendnment over Appellant's objection.

The guidelines for corrections or amendnents to specifications
are found in 46 CFR 5.20-65. The regulation provides that "The
Adm ni strative Law Judge may...permt the anmendnent of charges and
specifications..." The Admnistrative Law Judge is given broad
discretion in this regard, particularly in case of harmess errors.
Here the basis for the negligence renained the sanme, failure to
mai ntain sufficient fuel on board the vessel. The anmendnent did
not make a substantial change in the offense alleged. Furt her
there has been no showi ng that Appellant was prejudiced by the
Amendnment. See Appeal Decision No 1792 (PH LLIP). Absent a
substantial change in the specification and wthout a show ng of
prejudi ce, Appellant is not entitled to relief in this case.

Y

Appel | ant next contends that the Adm nistrative Law Judge
erred when he found that a four day closure of the channel that
tinme of year was foreseeable. | disagree.

There was anple testinony presented to the trier of fact that
it was not unusual for the channel to be closed for several days
because of fog. Based on the evidence it was not unreasonable for
the Adm nistrative Law Judge to conclude that a four day closure
was foreseeable. In these admnistrative proceedings the
Adm ni strative Law Judge is the fact finder. Unl ess the record
indicates that his findings are clearly erroneous, they will not be
di sturbed. See Appeal Decision No. 2128 (ROYSE)

Vv

Appel lant argues that there is insufficient evidence to
support the finding that he was negligent in the anount of fuel he
requested for the trinp. He suggests that any conclusion of
negl i gence i s based on hindsight and second guessing. | disagree.

The evi dence showed that it was customary to carry 125% of the
fuel expected to be used on a particular voyage. That, however, is
not always sufficient. There are situations that may require
carrying nore than the customary anount of fuel. |In this case in
the Adm nistrative Law Judge properly determ ned that the conmon
know edge of the channel closures for severe fog conditions should
have indicated to Appellant that nore fuel was needed.

Negligence is defined in 46 CFR 5.05-20(a)(2) as foll ows:
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"Negligence or inattention to duty. "Negl i gence' and
“inattention to duty' are essentially the same and cover both
the aspects of msfeasance and nonfeasance. They are
therefore defined as the conmmssion of an act which a
reasonabl y prudent person of the sane station, under the sane
ci rcunstances, would not commt, or the failure to perform an
act which a reasonably prudent person of the sane station
under the sane circunstances, would not fail to perform"

As stated previously, determning the facts 1is the
responsibility of the Adm nistrative Law judge. Unl ess clearly
erroneous, his determnation will not be disturbed. Appellant had

38 years of seagoing experience, 10 as a chief engineer. He
testified that he had shipped many tines in and out of the ports of
Gal veston, Texas Cty and Houston, Texas. It was common know edge

that vessels were not permtted to cone into port due to fog

especially in winter nonths. There is enough evidence to support
the Adm nistrative Law Judge's determ nation that a reasonably
prudent engineer with simlar experience would have carried nore
than the customary 125% of antici pated fuel requirenents.

\

Appel l ant urges that the Adm nistrative Law Judge erred when
he found that Appellant should have known the fuel |evel at which
the fuel punp would | ose suction. | disagree.

The Chi ef Engineer of a vessel is responsible for the conplete
operation of the engine room This responsibility includes know ng
the fuel consunption rate of his vessel and the ambunt of useable
fuel aboard. Appel lant attenpts to evade his responsibility by
stating that 38 year old blueprints of the vessel indicated that
useabl e fuel was available to the |ow suction Iine. However, the
bl ueprints only indicated that the Ilow suction I|ine was
approximately three i nches above the bottomof the tank. They do
not state that useable fuel is available to that |evel or explain
the well known risks that acconpany using the | ow suction when the
fuel level is below that at which the punp is flooded. For
exanpl e, fuel at the bottomof the tank may be contained with water
or sedinent or suction may be lost if air enters the suction |ine
for any reason. These possibilities should have been known to the
Chief Engineer. In this instance the punps were ineffective when
approxi mately four feet of fuel was left in the bottomof the tank,
the point at which the punps ceased to be flooded. The record is
unclear as to exactly what caused this. However, it is clear that
once the fuel |level was again raised past that at which the punps
were flooded, they worked properly. In addition, Appellant's
exhibit F, the manufacturer's literature regarding the punp,
instructs that "Al oil punps should be | ocated, whenever possible,
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for operation with flooded suction,..." This precautionary
| anguage conbined with the commonly known hazards of |ow fuel
operations should have made a chief engineer such as Appellant
realize that a | oss of suction was possi ble when the punp ceased to

be flooded. | note that Appellant had never operated the vesse
with less than 500 or 600 barrels of fuel aboard, and had | ess than
150 barrels when fuel suction was |ost. It was unreasonable to

continue to operate on the basis that the blueprints showed the
suction line was three inches from the bottom of the tank, when
other available information and commonly understood marine
principles strongly suggested that wuseable fuel my not be
avai l able to that |evel.

CONCLUSI ON

There was substantial evidence of a reliable and probative
nature to support the finding that the charge and specification
were proved. The hearing was conducted in accordance with the
requi renents of applicable regul ations.

ORDER

The order of the Adm nistrative Law Judge dated at Houston
Texas on 26 April 1982 is AFFI RMED

B. L. STABI LE
Vice Admral, U S. Coast Cuard
Vi ce Commmuandant

Signed at Washington, D.C., this 5th day of Decenber 1983.



