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Thi s appeal has been taken in accordance with Title 46 U.S. C
239(g) and 46 CFR 5. 30-1.

By order dated 14 May 1982, an Adm ni strative Law Judge of the
United States Coast CGuard at Long Beach, California suspended
Appel lant's license for two nonths on six nonths' probation, upon
finding himguilty of negligence. The specification found proved
alleges that while serving as person in charge of oil transfer
operations on board the United States SS SANTA MAGDALENA under
authority of the |license above captioned, on or about 6 May 1981,
Appel l ant negligently allowed oil to be transferred to nunber 4
deep tank, thereby allowi ng a di scharge of approxi mately one gall on
of oil into the navigable waters of the United States.

At the hearing on 22 July 1981, Appellant was represented by
prof essi onal counsel and entered a plea of not guilty to the charge
and specification.

The Investigating Oficer introduced in evidence the testinony
of one witness and three exhibits.

In defense, Appellant offered in evidence two exhibits,
testinony of three witnesses and testified in his own behalf.

Subsequently, it was discovered that the recordi ng equi pnent
had mal functioned during Appellant's closing argunents. The
hearing was reopened on 19 March 1982 for the sole purpose of
conpleting the record.

After the hearing on 19 March 1982, the Admnistrative Law
Judge rendered a witten decision in which he concluded that the
charge and specification had been proved. He then served a witten
order on Appellant suspending License 529150 and all other valid
|icenses issued to Appellant for a period of two nonths on six
nont hs' probati on.

The entire decision was served on 19 May 1982 by certified
mail. Appeal was tinely filed on 21 May 1982 and perfected on 14



July 1982.
FI NDI NGS OF FACT

On 6 May 1981, Appellant was serving as Chief Engineer on
board the United States SS SANTA MAGDALENA and acting under
authority of his license while the vessel was in the port of
WImngton, California. Appellant was the person in charge of oi
transfer operations aboard the vessel during bunkering.

At the hearing at Long Beach, California, Appellant was

charged with negligence and two specifications thereunder. The
first specification was dism ssed by the Adm nistrative Law Judge
at the end of the Investigating Oficer's case. The second

specification alleged that Appellant negligently failed to insure
that #4 port overflow di scharge vent was adequately and securely
bl anked off in conpliance with 33 CFR 156. 120(e), thereby causing
a discharge of oil of a harnful quantity upon navi gabl e waters of
the United States.

After the Coast Quard had rested its case, the Adm nistrative
Law Judge, sua sponte, anended the second specification. The
anended specification alleged that on 6 May 1981, while the vessel
was docked at Berth 150, Los Angeles, California, Appellant, as
person in charge of oil transfer operations, negligently allowed
oil to be transferred to #4 deep tank, there by allowng a
di scharge of approximately one gallon of oil into the navigable
waters of the United States.

Appel | ant objected to the anmendnent. The Adm nistrative Law
Judge agreed that the change was substantial, but stated that he
was aut horized to nake such a change. The Adm nistrative Law Judge
of fered Appellant the opportunity for a continuance to prepare
after the specification was anended.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. Appellant sets forth various bases for
appeal . Because of the disposition of the first, the others wll
not be discussed. Appel lant urges that the Admnistrative Law
Judge commtted prejudicial error when he, sua sponte, redrafted
t he specification.

OPI NI ON

The question that nust be answered is to what extent
"amendi ng" a specification should be permtted. The Admnistrative
Law Judge cited KUHON v.C. A.B., 183 F .2d 839 (D.C. Cr. 1950) as
authority for an admnistrative |law judge to anend pleadings to




conformto the proof. The conplaint against Kuhn, an Eastern Air
Line pilot, alleged that Kuhn deviated fromthe route authorized,
failed to alter the course of his aircraft upon overtaking anot her
aircraft and fleww thin 500 feet of another aircraft w thout prior
arrangenents with the pilot. The conplaint further alleged that by
virtue of the above facts and by colliding with the other aircraft,
Kuhn operated his aircraft in a reckless and carel ess manner. The
conplaint did not address maintaining a proper |ookout. The
Heari ng Exam ner apparently felt that the duty to nmaintain a proper
| ookout was enconpassed by the broader duty owed by the pilot of an
overtaking aircraft. The | ookout issue was exam ned at the hearing
where the exam ner recommended a suspension of Kuhn's |icense. The
Civil Aeronautics Board suspended his |icense for 40 days and Kuhn
appeal ed.

One of the argunments presented by Kuhn on appeal was that the
original conplaint did not allege a failure to maintain a proper
| ookout. The court concluded that the issue of a proper | ookout
had been actually litigated below and the rigid formalismof conmon
| aw pl eading was not required. The thrust of nodern pleading
especially in admnistrative proceedings, is toward fulfillnment of
a notice requirenent. The court cited Fed. R Cv. P. 15(b) which
provi des that pleading may be anended to conformto the proof.

In conjunction with Kuhn, 46 CFR 5.20-65 provides additional
guidance in determning the limts of the applicability of the
case. This regulation permts:

"...the anmendnent of charges and specifications to correct
harm ess errors by deletion or substitution of words or
figures: Provided, That a legal specification is |eft
remai ning...."

After the anmendnents were made to the specification by the
Adm ni strative Law Judge there was little left of the original
specification. The Adm nistrative Law Judge recognized that his
action was a substantial change to the specification and was
therefore ready to grant Appellant adequate tine to prepare.
However, when errors of substance are found, 46 CFR 5.20-65(c)
requires the Admnistrative Law Judge to rule that the
specification is wthdrawn. The investigating officer may then
prepare and serve a new charge and specification. |In Decision on
Appeal 1792 (PHILLIPS) The Commandant cited the Kuhn decision for
the proposition that the Admnistrative Law Judge has the authority
to make necessary anmendnents to make specifications conformto the
pr oof . It also stated that the investigating officer should
prepare proper specifications and not expect themto be corrected
| at er.




The Kuhn doctrine is an effective admnistrative tool when
used to make anendnents to specifications to avoid unreasonabl e
delays in proceedi ngs. However , anendnents should not
substantially change the specification. See 46 CFR 5.20-65(c). In
this case the specification was not anended, but conpletely
rewitten. The Adm nistrative Law Judge hinself agreed that the
change was substantial. It no longer alleged negligence for
failure to ensure that #4 port overflow discharge vent was
adequately bl anked off but instead alleged negligence in allow ng
oil to be transferred. |In Kuhn, the court stated that notice was
the thrust of nodern pleading, especially in admnistrative
proceedi ngs. Here the substantial changes by the Adm nistrative
Law Judge changed the offense to one of which Appellant had not
been given noti ce. The only simlarity between the original
specification and the anended specification is the aggravating
circunstance that "oil flowed into the navigable waters of the
United States.” The critical elenent of the original offense was
the | ack of reasonable care in failing to ensure that a di scharge
vent was bl anked off. After the amendnent, the critical elenent
was | ack of reasonable care in deciding to transfer the oil. This
changed the of fense.

Such a conplete redrafting of the specification after the
| nvestigating Oficer presented his case put Appellant at a
di sadvantage and hanpered his ability to present his defense.
Presumably, Appellant prepared his defense, including cross
exam nation of Coast Guard witnesses, to address the issues raised
by the original specification.

The application of the Kuhn doctrine in these admnistrative
proceedi ngs is appropriate when applied in accordance with 46 CFR
5. 20- 65. It is the Coast CGuard's policy as stated in PH LLIPS
supra, that investigating officers should prepare proper
specifications and not expect themto be corrected |ater.

Appel lant was offered a continuance in this case after he
objected to the anendnent. This offer, however, is not a
substitute for the requirenment as set forth in 46 CFR 5. 20-65(c),
to withdraw specifications containing errors of substance.

CONCLUSI ON

The Adm ni strative Law Judge, in rewiting the specification
over Appellant's objection, exceeded his discretionary authority.

ORDER

The decision of the Adm nistrative Law Judge dated at Long
Beach, California on 14 May 1982, is REVERSED, his O der VACATED,
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and the charge DI SM SSED
B.L. STABI LE
Vice Admral U S. Coast Guard
VI CE COMVANDANT

Si gned at Washington, D.C., this 28th day of Septenber 1983.



