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Thi s appeal has been taken in accordance wth 46 CFR 5. 30-15.

By order dated 9 February 1983, and Adm nistrative Law Judge
of the United States Coast Guard at Mam, Florida revoked
Appellant's mariner's license upon finding proved the charge of
"conviction for a narcotic drug law violation." A so on 9 February
1983 Appellant filed a Notice of Appeal from the order of the
Adm ni strative Law Judge and a request for a tenporary |icense
The Adm ni strative Law Judge deni ed the request by his order of 15
February 1983. Decision on Appeal 2311 (STRUDW CK) of 17 May 1983
VACATED the Adm nistrative Law Judge's order of 15 February 1983
and REMANDED the request for a tenporary license for a new
decision. By his order of 24 May 1983 the Adm nistrative Law Judge
agai n deni ed Appellant's request for a tenporary |icense.

BASI S OF APPEAL

This appeal has been taken from the order of the
Adm ni strative Law Judge of 24 WMy 1983 denying a tenporary
| icense. Appellant urges that the denial was based on an erroneous
interpretation of 46 CFR 5.30-15(b) and 46 CFR 5.03-5(b)
prohibiting the issuance of tenporary licenses and docunents in
cases involving those offenses listed in 46 CFR 5.03-5(b) as being
deened to affect the safety of life and property at sea.

OPI NI ON

The Admnistrative Law Judge's interpretation of the
regul ations is not correct insofar as he concludes that tenporary
|icenses or docunents may not be issued following a finding that
one of the offenses listed in 46 CFR 5.03-5(b) has been proved.
Since the hearing transcript has now been forwarded to nme | can
take action on the nerits of the request for a tenporary |license
under 46 CFR 5. 30-15(a).

The fact that an offense is anong those listed in 46 CFR



5.03-5 does not automatically preclude the issuance of a tenporary

I i cense pending appeal. The nature of the offense is only one of
many circunstances which may bear upon whether the service of a
particular person on board a vessel is conpatible with the

requi renents for safety of life and property at sea under 46 CFR
5.30-15(b)(1). In the past tenporary |licenses and docunents have
occasional |y been issued foll ow ng such of fenses where the evi dence
showed that the particular individual would not be a threat to
shi pboard safety in spite of the serious nature of his offense.

The circunstances of this case, however, are such that a
tenporary |license should not be issued. Exam nation of the record
shows that Appellant participated in a schenme to bring a |arge
quantity of illegal drugs into the United States by boat in return
for $20,000. He had becone invol ved when approached by strangers
| ooking for a boat and crew for the crine and from his own
testinony it appear that he readily accepted the offer. He acted
as a crew nenber of one of the boats bringing a |arger quantity of
cannabi s ashore.

Appel I ant, having served his sentence in prison, now works out
of a Marina as operator or mate aboard charted boats as the
opportunity present itself. At the time of the hearing he was
working fairly regularly aboard one boat which usually nmakes
several trips per week. He was al so working aboard other boats as
needed to fill his time. On the day that the charges were served
he was working aboard a commercial fishing boat and not serving
under authority of his license because the charter business was
poor .

Appel l ant' s evi denced al so shows that his work as a mariner is
his only enploynent. In addition to hinself, he supports his
fiancee and her two children. | note that at least at the tinme of
the hearing and while Appellant was in prison she was al so wor ki ng.

At the hearing Appellant placed in evidence two letters. The
first was fromhis probation officer stating that his probation has
been satisfactory with the exception of his failure to pay his fine
for financial reasons. The second was from the Mam Springs
Seni or H gh Adult Education Center stating that he has been taking
readi ng cl asses.

The record does not convince ne that Appellant has been
rehabilitated and woul d no | onger be a hazard should he return to
sea. The crinme for which he was convicted, as stated in 46 CFR
5.03-5, is a hazard to the safety of life and property at sea.
This is one of the criteria for issuance of a tenporary |icense
under 46 CFR 5.30-15(Db). | particularly note the lack of any



apparent change in Appellant's character, the lack of any stable
enpl oynent and the lack of any involvenent with persons in the
community who can vouch for his present good character.



| note that Appellant has no record of prior offenses with the
Coast Quard, the other criteria under 46 CFR 5. 30-15(b). However,
this does not outweigh the hazard Appellant presents to safety as
di scussed above.

CONCLUSI ON
The order of the Admnistrative Law Judge denying Appellant's
request for a tenporary license was based on an incorrect
interpretation of the regulations. An analysis of the

circunstances of this case, however, convinces nme that Appell ant
shoul d not be issued a tenporary license.

ORDER

The order of the Admnistrative Law Judge denying Appellant's
request for a tenporary |license dated at Jacksonville, Florida on
24 May 1983 is VACATED. Appel lant's request for a tenporary
Iicense i s DEN ED

J.S. GRACEY
Admral, U S. Coast Cuard
COVIVANDANT

Si gned at Washington, D.C., this 31st day of August 1983.



