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Thi s appeal has been taken in accordance with Title 46 U.S. C
239(g) and 46 CFR 5. 30-1.

By order dated 15 January 1981, an Adm nistrative Law Judge of
the United States Coast CGuard at Boston, Massachusetts adnoni shed
Appel l ant upon finding himguilty of negligence. The specification
found proved alleged that while serving as naster on board S. S. BAY
STATE under authority of the docunments above captioned, on or about
29 July 1980, Appellant allowed said vessel to sail wth
insufficient nmetacentric height to neet the requirenents set forth
in the vessel's Trimand Stability Bookl et.

The Hearing was held at Boston, Mssachusetts on 21 Cctober,
13 Novenber, and 8 Decenber 1980, and 6 January 1981.

At the hearing, Appellant was represented by professiona
counsel and entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence 8 exhibits
and the testinmony of 2 wtnesses including an expert on the
cal cul ation of nmetacentric height.

I n defense, Appellant offered in evidence 4 exhibits, his own
testinony, and the testinony of one other wtness.

At the end of the hearing, the Admnistrative Law Judge
rendered an oral decision in which he concluded that the charge and
specification had been proved. He then entered an order
adnoni shi ng Appel | ant.

The entire decision was served on 19 January 1981. Appeal was
tinely filed on 13 February 1981 and perfected on 6 Cctober 1982.

FI NDI NGS OF FACT

On 29 July 1980, Appellant was serving as MASTER on board the



United States S.S. BAY STATE and acting under authority of his
| icense when the vessel departed Buzzard' s Bay, Massachusetts
enroute to Boston, Mssachusetts to load fuel for a cadet trip
There were about 580 cadets aboard, a catering staff, and 90
officers. The vessel's draft was 21 feet 7 inches and the
avai |l abl e netacentric height (G was 1.73 feet.

There was a tenporary stability letter aboard the S.S. BAY
STATE which had been issued by the Oficer in Charge, Marine
| nspection, New Ol eans on 27 June 1980 and which was to expire on
30 Septenber 1980 or upon the issuance of a permanent letter. The
permanent letter was to be issued subject to a deadwei ght survey
and correction of the Trimand Stability Booklet. The tenporary
letter requires, in part, that the Master maintain the vessel in
such a <condition of stability"...so as to conply wth a
2-conpartnment standard of damage stability.” The letter
specifically referred to the Trim and Stability Booklet carried
aboard the S.S. BAY STATE and approved by the Coast Guard on 19
Novenber 1956.

The Trim and Stability Booklet, on page 6, contains a graph
whi ch plots the required netacentric height (GW for nean drafts.
The required GMfor a draft of 21 feet 7 inches is 3.8 feet. The
book states, al so on page 6:

"The GM val ues given here nust be naintained at all tinmes to
keep the ship stable after being damaged in any two
conpartnents. MSTS Policy requires that this be maintained.”

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. It is urged that:

|. The proceedings are penal in nature and, therefore,
the Coast CGuard is required to neet a burden of proof of
at | east a preponderance of the evidence.

1. The Coast Quard did not establish that Appellant was
negli gent because there is no testinony that it was
negligent to fail to calculate the stability of the
vessel on the short voyage from Buzzard's Bay to Boston.

L1l The Coast @uard should require adherence to a
t wo- conpartnment standard of stability because 46 CFR

167.20 requires only a one-conpartnent standard for
nauti cal school shi ps.

OPl NI ON
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Appel lant's  argunent t hat suspension and revocation
proceedi ngs are penal in nature and that the Coast Guard shoul d be
required to prove its case by a preponderance of the evidence is
not convi nci ng.

The regulations governing suspensions and revocation
proceedings clearly characterize them as renedial. They are
intended to nmaintain standards of conpetence and conduct essenti al
to the safety of life and property at sea. 46 CFR 5.01-20. The
only action authorized as a result of these proceedings is
suspension or revocation of Coast Guard issued |icenses and
docunents. See 46 USC 239(g). None of the usual penal sanctions
such as fines or inprisonnent are inpossible.

The applicable standard of proof is also set forth in the
governing regul ation. "Findings nust be supported by substanti al
evidence of a reliable and probative character.” 46 CFR 5. 20-95.
The Adm nistrative Law Judge did not err in applying this standard.
See al so Conmandant Appeal Decision 2183 (FAIRALL), and 2097

(TODD) .

Appel l ant' s assertion that the Coast Quard failed to establish
negl i gence because there was no testinony that his conduct was
negligent is not persuasive.

The Adm nistrative Law Judge had sufficient evidence of the
proper standard of care against which to neasure Appellant's
conduct. Expert testinony was not necessary. The tenporary
stability letter issued by the Coast CGuard and aboard the vessel at
the time in question required the Mster to conply with a
2-conpartnent standard of danmage stability in accordance with the
Trimand Stability Booklet aboard the vessel and approved by the
Coast CGuard. This he failed to do by allow ng the vessel to sai
with an insufficient GM Thus, there is sufficient evidence of a
standard of care and its breach to support the findings of the
Adm ni strative Law Judge.

Appel l ant al so argues that he should not be held to this
standard because the voyage was very short. Since the stability
letter and Trimand Stability Bookl et nmake no exception for short
voyages, this does not preclude a finding of negligence, although
it my be a mtigating factor. Since only the m ni mum sanction of
adnoni ti on was awarded the sanction is not unduly harsh and further
consideration of it is not necessary.

- 3-



Appel l ant's argunent that 46 CFR 167.20 limts the Coast Quard
to enforcement of a one-conpartnent standard of stability is

w thout nerit. It is true that 46 CFR 167.20-5 Subdivision
required that nautical school ships be constructed to "neet the
m ni mum standard for one-conpartnent subdivision..." This is a
m ni mum requi rement to whi ch such vessel s nust be constructed. It

is not applicable here with respect to the degree of stability to
be nmai ntai ned pendi ng a new deadwei ght survey and correction of the
Trimand Stability Booklet. 46 CFR 167.20-20 Stability states that
"A stability letter, prepared by the Coast Guard, enbodying
necessary instructions to insure nmaintenance of sufficient
stability at all times, for both intact and danmaged condition,
shall be posted on board the nautical school ship." This section
does not limt the letter to be a one-conpartnment standard. I t
requires instructions for maintenance of sufficient stability at
all tines. Thus, the stability letter aboard the vessel was
consistent wwth the applicable regulations and valid.

Even if the standard required in the stability letter were too
strict, this would not help Appellant. He has not clained that he
was mnai ntai ning any proper |esser degree of stability, or that any
informati on was available to himto calculate the necessary GMto

mai ntain such |esser degree of stability. | ndeed, t he
Adm ni strative Law Judge found that he had not calculated the
vessel's GM at all. In any event, the terns of the stability

letter are a matter for determ nation between the Coast Guard and
the vessel's owner. Were, as here, the letter has been issued,
the Master of the vessel nust conply with it.

CONCLUSI ON

There was substantial evidence of a reliable and probative
character to support the findings of the Adm nistrative Law Judge.
The Hearing was conducted in accordance with the applicable
regul ati ons.

ORDER

The order of the Admnistrative Law Judge dated at Boston,
Massachusetts on 15 January 1981, is AFFI RVED

B.L. STABI LE
Vice Admral, U S. Coast @Quard
VI CE COVIVANDANT

Si gned at Washington, D.C., this 31st day of August 1983.
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