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Thi s appeal has been taken in accordance wwth Title 46 U.S. C
239(g) and 46 CFR 5. 30-1.

By order dated 10 July, 1980, an Adm nistrative Law Judge of
the United States Coast Guard at San Francisco, California,
suspended Appellant's United States Coast Guard Merchant Mariner's
Docunent No. 556-66-6568-D3 for six nonths outright plus an
addi tional period of six nonths on twelve nonths' probation, upon
finding himguilty of two specifications of msconduct, assault and
battery and disobedience of a lawful order. The specifications
found proved alleged that while serving as Firenman/ Watertender
onboard SS JOHN LYKES, under authority of the captioned docunent
Appel lant did, on or about 18 February 1980, assault and battery
t he Second Assi stant Engi neer, and on or about 11 February 1980 did
fail to obey a lawful order of the Second Assistant Engineer by
changing fuel oil strainers in the engine roomw thout perm ssion.
A second specification of failure to obey an order was found not
proved.

The hearing was held at San Francisco, California, in seven
sessions between 5 May 1980 and 3 July 1980.

At the hearing, Appellant was represented by professiona
counsel and entered a plea of not guilty to the charge and
speci fications.

The Investigating Oficer offered docunentary evidence and the
testinony of the w tnesses. The Appellant offered docunentary
evi dence and his own testinony.

Before the close of the hearing the Adm nistrative Law Judge
made oral findings of fact, conclusions of |aw, rendered a deci sion
and entered an order which he reduced to witing and served on
respondent. After the close of the hearing the judge served on
respondent’'s counsel on 11 July 1980 a deci sion and anended order
whi ch had the effect of delaying the date on which the supervision
woul d begin to run



FI NDI NGS OF FACT

On board the SS JOHN LYKES changing fromone fuel oil strainer
to another, a part of the strainer cleaning operation, was sonewhat

difficult. Because of the high fuel oil pressure failure to
properly shift strainers would result in severe | eakage. On about
2 February 1980 Appellant had difficult with this procedure. The
Second Assi stant Engineer, M. Anderson, who al so served as watch
engi neer on the sane watch as Appel |l ant, ordered Appellant not to
change the fuel oil strainer unless he, the Second, were present.
On approximately 11 February 1980 the Second, when | ooking for
Appel lant, found him in the process of cleaning the fuel oil
strainer, holding two five gallon buckets of fuel oil and having
fl ooded the area. The Second told Appellant to nove out of the way
and proceeded to conplete the change to the other strainer and
insert the |ocking device.

On 18 February 1980 while the vessel was noored to a buoy in
the Port of Shanghai, China, the Master nade arrangenents for
Appel l ant to be taken ashore to see a physician because he had been
acting strangely. The Mster and Chief Mate discussed the
arrangenents wth Appellant in the fireroom adjoining the
engi neroom attenpting to persuade himto see the physician. The
Second Assistant Engineer, who was on watch, listened to this
exchange. During the discussion the Second suggested that
Appel lant just go to the physician as requested and get it over
with. The Second |eft the group and wal ked back to the engi neroom
The master and the chief mate soon left. In a wal kway about 2 1/2
feet wide, the Second was in a group of three nen on the side
closest to Appellant's position. Appel | ant suddenly began to
scream"[y]ou guys are out to get ne!"™ He ran the 10 to 15 yards
to the Second's position and struck the Second in the shoul der
The Second grabbed Appellant by the neck. Appellant grabbed the
Second's finger and wenched it causing dislocation of a joint.
One of the other nen got Appellant away from the Second and the
Second sent Appellant out of the engi neroom

The judge rendered an oral decision on the record, in open
hearing, and delivered a witten order at the conclusion of the
hearing on 3 July 1980. |[Inter alia the order called for outright
suspension of Appellant's docunents beginning 2 My 1980.
Appel  ant refused to surrender his docunent. On 10 July 1980 the
judge issued his Decision and Order. The order was in essentially
the sanme formas on 3 July 1980 except that referenced to 2 My
1980 as the starting date for suspension was omtted. Counsel's
law firmreceipted for the Decision and Order on 11 July 1980.

BASES OF APPEAL
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This appeal has been taken from the order inposed by the
Adm ni strative |aw Judge. It is contended that

(1) there is no evidence that M. Anderson was the Second
Assi stant Engi neer on 11 February 1980,
(2) there is no evidence to connect Appellant with the change

of fuel oil strainers on 11 February 1980, and

(3) Aninmus furandi was |acking when Appellant struck M.
Ander son on 18 February 1980.

APPEARANCE: Hall, Henry, diver & MReavy by John E. Droeger of
San Franci sco, CA

CPI NI ON
I

Appel lant's attack on the lack of evidence to support a
finding that M. Anderson was the Second Assistant Engi neer at the
time of the order to refrain fromchanging the fuel oil strainer is
not well founded.

For the judge to make his finding it was necessary for the
record to contain substantial evidence that Anderson was in a
position of authority over Appellant, that is, the finding my not
have been arbitrary and capri ci ous. The record is replete with
references to the superior subordinate relation of Anderson to the
Appellant. To nmention only four: (1) M. Anderson's testinony at
page 38 of the transcript that he was an engi neer and that he and
Appel lant were on the four to eight watch. The extract of Shipping
Articles, CG exhibit 2, shows that Appellant signed on as the
fireman/ wat ert ender. At page 47 Anderson stated he was the
engi neer in charge of the watch. (2) At page 44 Anderson stated
that on 18 February Appel |l ant asked Anderson if he could | eave the
engi neroomfor a few mnutes; (3) M. Taylor stated at page 132 of
the transcript that M. Anderson was the Second Assistant Engi neer.

(4) Appellant stated at page 197 of the transcript that "I've
sailed with many engineers and M. Anderson is the best second |'ve
ever sailed with." Also at page 198, "...what had happened was

fromthe tine | boarded to that day, we were very close. He went
out of his way to be hel pful, hunorous and to be a friend and nore
than just a person of authority that had the responsibility of the
entire power plant."

It appears wthout question that M. Anderson was in a
position to be able to issue to Appellant a | awful order regarding
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changing the fuel oil strainers and certainly the finding in this
regard was not arbitrary or capricious.

Appellant's point that there is no evidence to connect
Appel l ant to the changing of the fuel oil strainers on 11 February
1980 is without nerit. M. Anderson, the engineer in charge of the
watch testified at page 43 that:

...l seen M. Silverman's legs by the strainer so |
i medi ately went back there. M. Silverman was in the process
of cleaning the strainer. He had two five gallon buckets of
fuel oil."..."I told him to step out of the way. I
i medi ately threw the strainer over, put the |ocking device on
it and told himto get out of the way and cl ean up the ness,
whi ch he done..."

This wunrebutted testinony nore than neets the test of
substantial evidence on which to rest a finding of proved.

Appellant's contention that aninmus furandi is an essenti al
el ement of a battery and was not present when he struck the Second
Assi stant Engi neer is unfounded. Aninus furandi is an intent to
steal . If by this point counsel wi shed to raise and issue of
intent to injure, the contention is without nerit. An intent to
infjure is not an elenent of assault. See Appeal Decision 1447. |f
is also not an elenent of a battery. The National Transportation
Safety Board has said in Oder EM19, 1 NTSB 2279: "A battery may
enconpass any unaut horized touchi ng of another." Testinony of M.
Ander son and ot hers established that Appellant shouted "[y]ou guys
are out to get me" as he ran to M. Anderson and struck him hard
and wenched M. Anderson's finger with enough force to dislocate
a joint. He was pulled away from M. Anderson by others is
sufficient to sustain the assault and battery finding of proved.

Y

Al t hough not raised on appeal | note that the Order in open
hearing dated 3 July 1980 set forth 2 May 1980 as the date on which
the period of suspension was to begin running. The Decision and
Order dated 10 July 1980 gives no date on which suspension is to
begin running. This would cause it to begin on the effective date
which is the date of service, 11 July 1980. The stated reason for
this change in the order is that Appellant said he would not
surrender his docunent. Under either order the suspension could
begi n before surrender of the docunment. This points up the need to
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follow the regulations, 46 CFR 5.20-170(e)(2), in drafting orders.
That provision reconmmends that the order state that outright
suspensi on begins to run on surrender of the docunents. To allow
the judge to increase the period of suspension here based on
post - hearing events cannot stand. Such m sconduct nust be the
subject of a separate R S. 4450 proceeding for violation of a
regul ation issued under Title 52 of the Revised Statutes, 46 CFR
5.20-170(e).

V

Because of Appellant's unusual behavior both at the hearing
and a the tinme of the charge offense the Judge nmade a finding of
conpet ence to understand the nature and possi bl e consequence of the
proceedi ngs below and to cooperate with his attorney in his
def ense. By inplication the judges also found him legally
responsi ble for his actions at the time of the charged offenses.
After careful review of the entire record | concur that Appell ant
was shown by substantial evidence to have been conpetent and
responsible at all material tinmes. See Appeal Decision 1677.

CONCLUSI ON

Bases on the foregoing, the order dated 10 July 1980 nust be
nodi fied to begin the running of outright suspension on 2 May 1980.

ORDER
The order of the Admnistrative Law Judge dated at San
Francisco, California, on 10 July 1980 is MO FIED to begin the
peri od of suspension of 2 May 1980 and as nodified is AFFI RVED
R H SCARBOROUGH
Vice Admral, U S. Coast Guard
Vi ce Commandant

Si gned at Washington, D.C., this 8th day of April 1982.



