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DECI SI ON OF THE VI CE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2270
Janes WI son Hebert

Thi s appeal has been taken in accordance with Title 46 U.S. C
239(g) and 46 CFR 5. 30-1.

By order date 12 February 1981, an Adm nistrative Law Judge of
the United States Coast Guard at Houston, Texas, suspended
Appel l ant's seaman's docunents for two nonths, plus two nonths on
four nonths' probation, upon finding himguilty of negligence. The
specifications found proved alleged that (1) while serving as
operator on board the United States MV CAPT. JOHN under authority
of the docunents above captioned, on or about 1900 hours 10
Decenber, 1979, Appellant failed to navigate said vessel wth
caution by not providing an adequate |ookout when his vessel's
visibility was restricted by the barge it was pushing, contributing
to a collision, (2) while serving as aforesaid, fail to navigate
said vessel with caution by not keeping to that side of the
m dchannel which was on the starboard side of said vessel,
contributing to a collision, and (3) while serving as aforesaid
fail to sound the appropriate whistle signals, all while navigating
on the Neches River, Texas, in the general vicinity of Port Neches
Park and Jefferson Chem cal Conpany Docks.

The hearing was held at Port Arthur, Texas, on 7 Cctober 1980,
29 Cct ober 1980, 13 Novenber 1980 and 26 Novenber 1980.

At the hearing, Appellant was represented by non-prof essional
counsel and entered a plea of not guilty to each charge and
speci fication.

The Investigating Oficer introduced in evidence the testinony
of six witnesses and six docunents.

I n defense, Appellant offered in evidence his own testinony
and respondent's exhibits A through J.

Subsequent to the hearing, the Admnistrative Law Judge
rendered a witten decision in which he concluded that the charge
and three specifications had been proved. He then served a witten
order on Appel |l ant suspendi ng the above capti oned docunents for a



period of two nonths plus two nonths on four nonths' probation.

The entire decision was served on 14 February 1981. Notice of
Appeal was tinely filed on 11 March 1981 and perfected on 19 August
1981.

FI NDI NGS OF FACT

On 10 Decenber 1979 Appel |l ant was serving under the authority
of his Coast Cuard issued |icense as operator of the Tug CAP. JOHN,
whi ch was nmade up to the stern of T/B HCC 101 on the Neches River.
At approximately 1900 two flotillas were traveling in opposite
directions in the general vicinity of Port Neches Park and
Jefferson Chem cal Docks, in or near Port Neches, Texas. One
flotilla consisted of the Tug CAPT JOHN pushing T/B HCC 101
downbound. The other flotilla consisted of the Tug TEAL pushing
the T/B B-2300 upbound assisted by the Tug JANE B

At approxi mately 1900 on 10 Decenber 1979, the port bow of the
HCC 101 collided with the port bow of the B-2300 then with the port
push knee of the Tug JANE B. Near Port Neches, the location of the
collision, the channel is dredged about 400 feet wide with nore
shal | ow wat er on each side of the dredged channel. The visibility
was approximately three to five mles. Wnds were from the
sout hwest at five to ten knots w thout gusts.

The barge B-2300 is 269.1 feet in length 52.7 feet in breadth
and 14.1 feet in depth. On the night of the collision the barge
was enpty with a draft of 2.5 feet. The T/B HCC 101 is 195 feet in
length 35 feet in wdth and 12 feet in depth. This barge was al so
enpty with a draft of approximately 4 feet. Since the barges were
riding extrenely high in the water, the forward vision of both tug
operators was severely restricted. Both tugs had operating radar,
but they were ineffective for the area and configuration of their
respective flotillas. There was no | ookout posted on the barge HCC
101, instead, the | ookout was in the wheel house with the operator
at the time of the casualty. Prior to the collision the CAPT JOHN
navi gated through a sharp bend in the channel up river of the
collision and failed to sound the appropriate signals.

At approximately 2200, the Coast CGuard officials arrived and
commenced their investigation. While there was property danage
resulting fromthis casualty, there was neither loss of life nor
personnel injury.

BASES OF APPEAL

This appeal has been taken from the order inposed by the



Adm ni strative Law Judge at Houston, Texas. Appel | ant cont ends
that the Adm nistrative Law Judge shoul d have dism ssed the case
since the hearing began nine nonths after the date of the casualty.
Appel | ant al so contends that the evidence was insufficient to prove
that he failed to provide an adequate | ookout, that he failed to
keep his vessel starboard of the centerline of the channel and that
he failed to sound appropriate whistle signals.

CPI NI ON
I

Appel l ant presents an argunent of |aches, in that the Coast
Guard failed to conduct the hearing in a tinely manner. The fact
that the hearing was del ayed several nonths is not disputed. The
| nvestigating Oficer stated that he had tried to contact Appell ant
by mail regarding this case. He was unable to do so until shortly
before the hearing. Before the doctrine of |aches can be appli ed,
it must be shown that the del ay was inexcusable and the appell ant
was prejudi ced by such delay. Decisions on Appeal Nos. 1382, 1480,
2064, and 2253. There was no showng that the delay was
unreasonable nor that it substantially prejudiced Appellant.
Lat ches woul d not apply in this case.

Appel l ant contention that he provided a proper |ookout is
refuted by the evidence in this case. The configuration of his
flotilla restricted his view forward. The evidence showed that
there was a definite blind spot |ooking forward fromthe wheel house
of his tug due to the size and construction of the barge he was
pushing. The fact that appellant, by his own adm ssion, did not
see the approaching flotilla strongly suggests that his | ookout was
not properly located. Decision on Appeal No. 2046.

The Adm nistrative Law Judge received volum nous testinony
concerni ng whet her Appellant's flotilla was on the starboard side
of the center |ine of the channel when the collision occurred and
whet her appropriate whistle signals were nmade prior to the
collision. Sonme of the testinony was conflicting. \Wile Appellant
contends that his version of the events was nore believable than
the other witnesses and that the Adm nistrative Law Judge erred in
his findings,the credibility of each witness is better eval uated by
the Adm ni strative Law Judge bel ow rat her than on appeal. Decision
on Appeal No. 1127. Unless a review of the total record shows that
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the findings of the Admnistrative Law Judge were clearly
erroneous, his findings shall be affirnmed. Decision on Appeal No.
2154. Upon careful review of the record I do not find that the
Adm ni strative Law Judge's findings were clearly erroneous.

CONCLUSI ON

| conclude that the Adm nistrative Law Judge did not err in
denyi ng Appellant's notion to dismss the charge and specifications
based on the theory of |aches.

There is substantial evidence of a reliable and probative
nature to support the Adm nistrative Law Judge's findings that the
charge of negligence and three specifications were proved.

ORDER

The order of the Adm nistrative Law Judge dated at Houston
Texas, on 12 February 1981, is AFFI RVED

R H. SCARBOROUGH
Vice Admral, US COAST GUARD
Vi ce Commmuandant

Si gned at Washington, D.C., this 19th day of January 1982.



