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Thi s appeal has been taken in accordance with Title 46 U.S. C
239(g) and 46 CFR 5. 30-1.

By order dated 30 Novenber 1979, and Adm nistrative Law Judge
of the United States Coast Guard at Jacksonville, Florida,
suspended Appellant's license for three nonths, plus six nonths on
twel ve nont hs' probation, upon finding himguilty of m sconduct.
The amended specification found proved all eged that while serving
as (Qperator on board the United States MV PILOI, O N 580326
under authority of the docunents above captioned, on or about 22
Sept enber 1977, Appellant operated said vessel in the Southwest
| ane, in contravention of the Strait of Dover Traffic Separation
Schene pronul gated under authority of |IMXO Resolution A 284
(VI11), 20 Novenmber 1973. A second anended specification, that
Appel lant did ship and di scharge seaman without filing a report as
required by 46 U S.C. 643(1), was found not proved.

The hearing was held at Jacksonville, Florida, on 23 April, 23
July, 28 Septenber, and 4 QOctober 1979.

At the hearing, Appellant was represented by professiona
counsel and entered a plea of not guilty to the charge and
speci fications.

The Investigating Oficer introduced in evidence thirteen
docunentary exhibits and the testinony of one w tness.

I n defense, Appellant offered in evidence three docunentary
exhibits and the testinony of three witnesses, including his own.

After the hearing, the Admnistrative Law Judge rendered a
witten decision in which he concluded that the charge and first
speci fication had been proved. He then entered an order suspendi ng
all docunments issued to Appellant for a period of three nonths plus
si x nmonths on twel ve nonths' probation.

The entire decision was served on 13 Decenber 1979. Appea
was tinely filed on 26 Decenber 1979.



FI NDI NGS OF FACTS

PI LOT is an uni nspected tow ng vessel of 199.1 gross tons,
enpl oyed at the time in support of oil industry in the Irish Sea.
Because of danmage sustained to her port propeller, PILOT traversed
the Strait of Dover enroute Ansterdamto effect repairs. The trip
necessitated a crossing of the Strait of Dover in the area covered
by the Strait's Traffic Separation Schene.

Traffic Separation Schenes (TSS) are established under the

auspi ces of t he | nt er gover nnent al Maritine Consul tative
Organi zation (IMCO. The TSS in question was duly pronul gated by
I MCO and in force on the date in question. Rule 10 of the

International Rules for Preventing Collisions at Sea, 1972
(COLREGS), in effect at the time, governs the use of these schenes.
Regul ations of the United States nake observance of the COLREGS
mandatory for United States vessels. Thus the TSS had the force of
|l aw for PILOT. Traffic in the southwest |ane of the Dover TSS
proceeds on a course of approximately 235°T in the area in
question. To cross this lane at right angles a vessel would steer
a course of about 145°T or its reciprocal. The COLREGS require a
vessel to cross a TSS as nearly as practicable at right angles.

PI LOT crossed the southwest TSS | ane on a course of between
080°T and 100°. No unusual weather or current conditions prevailed
inthe Strait at the tine. At the tinme of the crossing, Appellant
was off watch and the vessel was under the control of a British
| i censed officer.

In light of ny resolution of this appeal, further findings of
fact are not required.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge.

Appellant raises six exceptions to the findings and
conclusions of the Admnistrative Law Judge with respect to the
specification found proved. |n essence, two exceptions are voiced:

(1) the twice anended specification is legally insufficient to
all ege any act or om ssion on the part of Appellant constituting
m sconduct; and

(2) the Investigating Oficer failed to carry the burden of
proving by substantial evidence of a reliable and probative
character that a violation of the Traffic Separation Schene
occurr ed.
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APPEARANCE: Alner W Beale, Il, Esq., of Toole, Taylor, Mseley
& Joyner, Jacksonville, Florida.

OPI NI ON

Al t hough not expressly raised by Appellant in his appeal
there is a threshold question of jurisdiction to be addressed in
this case.

It was accepted wthout contention at the hearing that
Appel  ant was serving as nmaster of PILOT under authority of his
operator's |license.

Appellant's license entitles him to "operate" uninspected
tow ng vessels. R S. 4427(b), 46 U.S.C. 405(b); 46 CFR 10. 16.
PILOT is subject to no |law or regulation which would require the
presence on board of a "duly licensed master.™

It is clear on this record that Appellant was not directing
and controlling PILOT at the tine of the alleged violation of DOVER
TSS, but was off watch. An "operator" is subject to R S. 4450
proceedi ngs for professional activities peculiar to his |icensed
status solely for the period during which he is directing and
controlling the vessel pursuant to his operator's |license.

The jurisdictional basis for RS, 4450 proceedings is
mani festly absent in this case. Qher issues, both procedural and
substantive, are raised by this appeal, but in light of the
foregoing discussion, no wuseful purpose would be served by
addr essi ng those issues.

ORDER

The order of the Admnistrative Law Judge dated at
Jacksonville, Florida, on 30 Novenber 1979, is VACATED and the
charges DI SM SSED

R H. SCARBOROUGH
Vice Admral, U S. Coast Cuard
Vi ce Cormmmandant

Signed at Washington, D.C., this 8th day of June 1981.



