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Thi s appeal has been taken in accordance wwth Title 46 U.S. C
239(g) and Title 46 CFR 5. 30- 1.

By order dated 18 March 1980, an Adm nistrative Law Judge of
the United States Coast Guard at New York, New York, revoked
Appel lant's seaman's docunents upon finding him quilty of
m sconduct. The specification found proved alleged that while
serving as Electrician on board SS MORVACARGO under authority of
t he docunent above captioned, on or about 29 October 1979,
Appel lant had in his possession a controlled substance, to wt:
mar i j uana.

The hearing was held at Philadel phia, Pennsylvania, on 20
Decenber 1979.

At the hearing, Appellant was represented by professiona
counsel and entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence the testinony
of two witnesses and four docunents.

Appel  ant offered no evidence in defense.

After the hearing, the Admnistrative Law Judge rendered a
witten decision in which he concluded that the charge and
specification had been proved. He then served a witten order on
Appel I ant revoking all docunents issued to Appellant.

The entire decision was served on 29 April 1980. Appeal was
tinely filed and perfected on 18 August 1980.

FI NDI NGS OF FACT

On 29 Cctober 1979, Appellant was serving as Electrician on
board the United States flag vessel SS MORMACAR®O and acti ng under
authority of his docunent while the vessel was in the port of
Phi | adel phi a, Pennsyl vani a.



On the date in question, Custons Oficers of the United States
conducted a boarding and search of the MORMACARGO. A drug
detection team consisting of a trained canine and a handl er were
part of the enforcenent unit. The dog "alerted"” on Appellant's
room and on several objects therein. A pair of trousers in the
room al so caused the dog to alert. Three cigarettes were found in
a pocket of the trousers. These were seized by the officers and
the Master was notified.

Two officers awaited Appellant's return to the vessel, for 30
to 45 mnutes, on the pier adjacent to the vessel. Wen Appell ant
arrived he was carrying a briefcase. The officers approached
Appel l ant and asked himto identify hinself. This he did. The
of ficers requested that Appellant open the case for inspection
Whil e the case was bei ng searched Appellant noved to the edge of
the pier. He renoved a cigarette package from his pocket and
hurled it into the river. Wile one officer restrai ned Appell ant
t he other sought to recover the package. Wth the assistance of a
third party, the custons officer retrieved the package. During its
time in the river the officer |lost sight of the package for only
brief intervals, and no other debris appeared in the vicinity of
t he package. The recovered cigarette package was dry on the
i nsi de, al though sonmewhat wet on the exterior, because of its brief
stay in the water. Inside were five hand-rolled cigarettes which
field tested positive for marijuana. A |aboratory analysis of al
eight cigarettes seized by the officers was perforned by the
Phi | adel phia Police Lab. The resulting analysis established that
the substance in the cigarettes was nmarijuana, a Schedule |
controll ed substance under Federal |aw.

BASES OF APPEAL

This appeal has been taken from the order inposed by the

Adm ni strative Law Judge. It is contended that:

1. The Adm nistrative Law Judge erred in denying Appellant's
notion for reopening of the hearing;

2. The search of the vessel was illegal and evi dence seized
as aresult of the illegal search should have been suppressed; and

3. The evi dence adduced did not as a matter of |aw show that

Appel | ant possessed a control |l ed substance on a vessel.

APPEARANCE: Ralph J. Mellusi, Esq., of Tabak, Steinmn &
Mel I usi, New York, New York (on appeal only).

OPI NI ON
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Appel l ant sought to reopen the suspension and revocation
hearing to present evidence in mtigation of the offense in order
to take advantage of 46 CFR 5.03-4. However, the brief filed in
support of the notion and the brief on appeal inplicitly recognize

that the proffered evidence is not "newy discovered." In order
for an Adm nistrative Law Judge to reopen a hearing, 46 CFR 5. 25
requires that there be "newy discovered evidence." Thus the

refusal of the Adm nistrative Law Judge to reopen the proceedi ngs
was proper.

| note that Appellant has raised allegations on appeal to the
effect that his counsel at the R S. 4450 proceedi ng was sonehow
remss in not presenting evidence which mght have led to a nore
favorabl e deci sion. | do not find this argunent persuasive.
Appel lant and the attorney then representing himwere fully advi sed
by the Adm nistrative Law Judge concerning the provisions of 46 CFR
5. 25. Additionally, leave was given for preparation of a
menmor andum of law on a search and seizure issue raised by
Appellant. It is therefore clear that sufficient tinme and
opportunity existed for evidence in mtigation to be adduced if
desi red. | can only conclude that Appellant and his freely
retai ned counsel decided not to exercise the option to do so.
have held before, and reiterate herein, that the performnce of
sel ected counsel may not be "second-guessed" nerely because the
w sdom of tactical decisions is subsequently questioned on appeal .
See Appeal Decision 2159, and 1790.

The initial search which led to the seizure of the marijuana
in this case occurred aboard a seagoing vessel noored at an
international port facility. Custons officers, acting wthout
search warrants, have the authority to conduct reasonabl e searches
of vessels, vehicles, and persons |located at such facilities. NISB
Order EM 20, 1 NTSB 2292 and cases cited therein. There is nothing
inthe record in this case to suggest that the search of MORMACARGO
was not reasonably conducted under the attendant circunstances.
The testinony of the officers involved reveal ed that they entered
Appel l ant's room on the vessel only after the dog alerted on the
room From the behavior of the trained canine it was reasonable
for the suspicions of the officers to be aroused and for themto
enter the room and conduct a thorough search. The contraband
| ocated was sufficient to justify the subsequent detention and
search of Appellant on the pier adjacent to the vessel. United
States v. Beck & Murray, 483 F.2d 203 (3rd Gr. 1973), cert. denied
94 S.Ct. 873 (1974). | therefore conclude that the search of which
Appel lant conplains was wthin the authority of the custons
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officers. There can be no question that the evidence seized was
adm ssible in these proceedi ngs.

Appel l ant's argunment concerning the | ack of evidence that he
possessed a controlled substance on the vessel is founded on a
m sappr ehensi on of the standard of proof in R S. 4450 proceedi ngs.
These are admi nistrative not crimnal proceedings. As such, the
standard enunciated in 46 CFR 5.20-95(b) controls in order to
justify any findings. Proof beyond a reasonabl e doubt has no pl ace
here, where the proper standard contenpl ates substantial evidence
of a reliable and probative character. Possession of the
contraband on the vessel need not have been "personal and
exclusive" as that term is customarily wused in crimna
proceedings. Neither is the doctrine of "constructive possession”
apropos in R S. 4450 proceedi ngs.

Since the issue of illegal search and seizure has al ready been
resolved it is enough to state here that this charge does not
require that Appellant possessed a controlled substance on the
vessel . However, since Appellant couched this point of his appeal
in those ternms | have addressed it simlarly. It should be borne
in mnd however that the essence of the offense, for RS. 4450
proceedi ngs involving narcotics, is possession of the substance
while serving under authority of a seaman's docunment. Thus the
possession on the pier, alone, would have sufficed to justify the
concl usion of the Adm nistrative Law Judge.

| am satisfied that the regulatory standard of proof was
satisfied by the evidence of the custons officers, presented at the
heari ng. The officers testified that they gained adm ssion to
Appellant's cabin and |ocated hand-rolled cigarettes which
subsequently proved to contain marijuana. They also took fromthe
river a packet of cigarettes containing additional marijuana which
Appel l ant had attenpted to rid hinmself of during the shore-side
search. In the absence of any evidence to the contrary, the
Adm ni strative Law Judge could properly conclude that the charge
and supporting specification were proved.

ORDER

The order of the Adm nistrative Law Judge dated at New York,
New York, on 18 March 1980, is AFFI RVED

R H SCARBOROUGH

Vice Admral, U S. Coast Cuard
Acti ng Commandant
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Signed at Washington, D.C. this 4th day of March 1981.



