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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 10 Novenber 1977, an Adm nistrative Law Judge
of the United States Coast Guard at Boston, Massachusetts,
suspended Appellant's license for six nonths upon finding him
guilty of negligence. The specification found proved all ege that
while serving as master on board the United States MV VI NCENT
TI BBETTS, under authority of the |icense above captioned, on or
about 10 August 1977, Appellant:

(1) failed properly to navigate the vessel between Long
| sland and Portland Harbor, Mine, wth a resultant
groundi ng of the vessel on Cow I sl and;

(2) did "fail to notify U S. Coast Cuard Personnel about
t he grounding on Cow Island on or about 10 August 1977",
and

(3) failed to nmaintain a proper-I| ookout.
The hearing was held at Portland, Miine, on 17 August 1977.

At the hearing, Appellant was represented by professiona
counsel and entered a plea of not guilty to the charge and each
speci fication.

The Investigating Oficer introduced in evidence the testinony
of several w tnesses and five docunents.

I n defense, Appellant offered in evidence his own testinony,
and one docunent, a sketch.

After the hearing, the Admnistrative Law Judge rendered a
witten decision in which he concluded that the charge and three
speci fications had been proved. He then entered an order
suspendi ng Appellant's license for a period of six nonths.



The entire decision was served on 14 Novenber 1977. Appea
was tinely filed.

FI NDI NGS OF FACT

On 10 August 1977, Appellant was serving as naster of VI NCENT
TI BBETTS and acting under authority of his |icense.

VI NCENT TIBBETS is a tank vessel of 1233 gross tons, equipped
wi th gyro-conpass, gyro pilot, two radar sets, and radio tel ephone.
The gyro system had no warning for mal function.

At 2320 on 10 August 1977, the vessel got underway fromthe
Ki ng Resources Term nal on Long Island in Casco Bay, Miine, wth
about 2900 barrels of diesel fuel cargo aboard. Appellant piloted
t he vessel, manually steering hinself, to a point where the vessel,
on a heading of 285°t, had Buoy R "10" abeamto port distant about
250 yards. The projected course would take the vessel to a point
north of the Buoy N "4", northwest of the north point of Cow
| sl and, which has no light upon it.

Wth the i medi ate onset of heavy fog, Appellant placed the

vessel on automatic steering, intending a setting of 285°t,
detailed a crewrenber to go forward as | ookout, and switched on a
radar. Speed of the vessel was reduced to five knots. The man

detailed to | ookout duty asked whether he should not first call the
next watch and he was instructed to do so. The battery powered
radar gave signs of mal functioning.

Shortly thereafter, possibly five mnutes later, Appellant
turned on the other radar set. In about one mnute it began to
present a clear picture and Appellant "saw' Cow | sl and dead ahead.
He imediately reversed the engine, but the vessel grounded at
about 2330.

Appellant notified his owner of the grounding by radio
t el ephone. The vessel was refloated at about 0830 the next
nor ni ng.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. It is urged that:

(1) there was no fault of failure to maintain a proper
| ookout because:

(1) a lookout had pronptly been designated on the onset
of fog but had reasonably been permtted to del ay
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taking station so as to call the next watch;
(1i) a lookout is required only in order to hel p prevent
collision and there was no risk of collision here.

(2) there was a right to rely on the automatic pilot and the
weat her conditions on clearing the pier nmade it
reasonabl e not to have radar in readiness for use not to
have a | ookout already posted; the gyro failure being
unanti ci pated and unknown | eft no other neans avail abl e
to prevent groundi ng.

APPEARANCE: d ynn & Denpsey, Boston, Mssachusetts, by R chard R
Denpsey, Esq.

CPI NI ON
I

The allegation is that Appellant was negligent in failing to
notify the Coast Guard of the grounding. The specification does
not state in terns a standard of conduct agai nst which Appellant's
action may be judged. Since a marine casualty was involved, and it
is indeed a marine casualty that would be the fact reported, the
appropriate statutes and regulation imedi ately present thensel ves
as a guide. But the Investigating Oficer, in explaining to the
Adm ni strative Law Judge the theory of the case, spoke of reporting
to "local U S authorities" as constituted by "Executive Order" and
as "the Coast Quard." This imediately conjures up the FWPCA, since
it is not by "Executive Oder" that the Coast Guard is designated
as recipient of "casualty reports.™

The "notification" requirenments of FWPCA (33 U. S.C. 1321(b)(5)
contain the very phrasing used, "notify the appropriate agency of
the United States Governnment” and the FWPCA itself is referred to
inthe initial decision. This requirenent, however, is applicable
only when there is "know edge of any discharge of oil or a
hazar dous substance from such vessel...." No discharge of anything
is alleged in the specification, so that either of two conditions
obt ai ns:

(1) the specification gives notice only as to what it
alleges on its face, the failure to report a marine
casual ty, or

(2) the specification is defective in not alleging that
there was a spill, of which there was know edge, which
was not reported by Appellant.

In the first instance, there is no evidence that Appellant failed
to conply with the applicable statutes or regul ations. In the
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second instance there is no direct evidence that Appellant had
know edge of an oil spill, there is no finding based on justifiable
inference fromcircunstantial evidence that he had know edge of a
prohi bited di scharge, and there is no finding as to a discharge at
all until after the Coast Quard personnel had arrived on the scene
after notice fromother sources that a vessel was aground.

There was a finding made that a "Coast Guard pollution teant
found, after 0835, 11 August, "a string of oil off its [VINCENT
TIBBETTS s] port bow, " but there is no inference drawn that the oil
came fromthe vessel and the summed up general statenent at the end
of the decision states categorically,

"There was...no oil pollution caused by the grounding."

After adverting to the general intent expressed by Congress in
33 U S C 1251, the Admnistrative Law Judge concludes: "...it was
i nprudent for...[Appellant] not to have notified Coast Guard by
radi o hinself of the grounding."

Since Appellant was <charged wth negligence and not
m sconduct, it is not controlling that no statutory or regulatory
command was violated by his omssion to notify the Coast Guard
i mredi ately of the grounding, but since he was in fact charged with
negligence, a finding of nere inprudence does not support the
aver nment . It need hardly be added that no specific result
denonstrative even of inprudence was shown or found to have
occurr ed.

Appel lant's principal contention is that having set the vessel
on automatic steering control he had discharged his duty in this
respect and had a right to rely on the gyro systemto take the
vessel safely to its next point of course change. The error or
failure of the gyro systemwas unantici pated, and Appellant cites
Dutton to establish that gyro failures occur.

Of course, even the cited passage from the text underm nes
Appel l ant's argunent. It clearly points out the dangerous
consequences of such failures. Wen Appellant points out that with
zero visibility and no lighted aid to navigation on the island he
was required to pass around he had nowhere else to turn to correct
the course error induced by the failure, he sinply points up even
nore the faults which led to the groundi ng.

Appel l ant was clearly on notice, both in his direct experience
and from his knowl edge of the mariner's equipnment, that gyro
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systens do fail. Wen the weather denied himthe use of the other
means usually available to ascertain his position on a current
basis he was doubly on notice of his vulnerability to mechanica
error. Wth two radar sets on board, with personnel available to
serve as | ookout, and with the known incidence of poor visibility
inthe Gulf of Maine and its bays and harbors at the season, it is
not enough for Appellant to say that he had not "reasonable tine"
to have ascertained the gyro-pilot error. Prudent seamanship
required that he be prepared to undertake the run he enbarked on
with safety, especially in view of the known hazards i mediately to
be encountered on the passage.

It may be noted here that the Admnistrative Law Judge was
somewhat reluctant to accept the proffered explanation that a
mal function of the gyrocontrol caused the grounding, because of the
absence of incidental confirmng details, but ultimately decided to
give Appellant "the benefit of the doubt" and find that such an
error had occurred. On review here it nust be observed that the
account given of malfunction still does not square with the facts
SO as to nerit attention as a plausible counterthrust to the
presunption arising fromthe grounding. Appellant clearly asserts
that the error was such that while the apparent direction in which
t he vessel was being steered was 285° t the actual direction was

270°t. This actual direction, he testified, would necessarily
carry the vessel fromwhere it was | ast knowmn with certainty to be
to the point where it actually grounded. The fact s,

nevertheless, that if the vessel was where Appellant placed it in
his testinmony at the tine he set the automatic control in operation
and if the vessel had traveled in the direction which he says the
master gyro woul d have dictated, he would have grounded the vessel
nore than two hundred yards north of the point actually arrived at.
A two hundred yard discrepancy in a run of just about one thousand
yards is a significant difference and indicates that even
Appel l ant's excul patory explanati on opens nore questions than it
answers.

Wth respect to the |ookout, the theory propounded by the
| nvestigating Oficer, that |ack of a |ookout is a "violation" of
33 U.S.C. 221, was correctly rejected by the Adm nistrative Law
Judge in tinely fashion on the record. The issue presented was
properly whether conditions were such that the presence of
Appel I ant al one in the wheel house of the vessel constituted the
mai ntai ning of a proper | ookout. The answer is found in the
evi dence of operation of the vessel in sharply reduced visibility,
and, just as the use of a lookout is not dictated by statutory
rules of the road, so the maintaining of a | ookout is not directed
exclusively to avoiding collision wth other vessels. The | ookout
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at sea has been a requirenent for hundreds of years before there
was statutory law ainmed at reducing the hazards of collision
bet ween vessel s, and the | ookout provides nmany nore services than
merely the tinmely sighting of ships in fog. The navigation of this
vessel in reduced visibility in a bay with islands and channels to
be followed clearly demanded a proper | ookout. In fact,
Appel lant's designation of a person to serve as |ookout is an
acknow edgenent of the duty.

The excuse that the | ookout was permtted to do sonething el se
for the convenience of the admnistration of the ship's routine
means nerely that Appellant elected to take the risk of not having
a proper | ookout at the wong tine.

CONCLUSI ON

The findings, based upon substantial evidence, support the
all egations that Appellant negligently caused the grounding of
VI NCENT TIBBETTS and failed to maintain a proper |ookout on that
occasi on.

The allegation of negligence in failing to notify authorities
of the fact of grounding of the vessel was not proved.

ORDER

The findings of the Admnistrative Law Judge as to the second
specification of the charge of negligence are SET ASIDE and that
specification is DISM SSED. As nodified hereby, the findings and
order of the Admnistrative Law Judge entered at Boston
Massachusetts, on 10 Novenber 1977 are AFFI RVED

R H. SCARBOROUGH
Vice Admral, U S. Coast Cuard
Vi ce Commandant

Si gned at Washington, D.C., this 18th day of August 1980.



