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Thi s appeal has been taken in accordance with 46 U S.C. 239(Q)
and 46 CFR 5. 30- 1.

By order dated 31 January 1978, an Admnistrative Law Judge of
the United States Coast Guard at San Francisco, California, after
a hearing at San Francisco, California, on 13 January 1978,
suspended the captioned docunents for a period of three nonths on
probation for twel ve nonths upon finding himguilty of m sconduct.
The single specification of the charge of m sconduct found proved
all eges that Appellant, while serving as Third Assi stant Engi neer,
aboard SS MARI PCSA, under authority of the captioned docunents, did
at or about 2030, 31 Decenber 1977, engage in nutual conbat wth
another crewman, to wt: Jimmy Prado, Third Assistant Engineer
"(day)", while the vessel was at sea.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced into evidence five
docunments, including extracts of the official log of SS MARI POSA
and attachnents thereto.

I n defense, Appellant testified and introduced into evidence
one docunent.

Subsequent to the hearing, the Admnistrative Law Judge
entered a witten decision in which he concluded that the charge
and specification as alleged had been proved. He then entered an
order of suspension for a period for three nonths on probation for
twel ve nont hs.

The decision was served on 2 February 1978 and appeal was
tinely filed on 1 March 1978.

FI NDI NGS OF FACT




On 31 Decenber 1977, Appellant was serving under the authority
of his Iicense and Merchant Mariner's Docunment aboard SS MARI POSA
as Third Assistant Engineer. MARI POSA was underway. At
approxi mately 2030 that evening, several small balloons carried by
Jimry Prado, the Third Assistant Engineer (day), popped in the
passageway outside Appellant's stateroom awakening him After
Appel I ant had opened his door, he and Prado, who previously had
been involved in disagreenents, exchanged angry words. At
Appel I ant' s suggestion, both agreed to go to the ship's theater to
engage in a fight. Before departing, Appellant picked up two or
three of the remaining balloons and pl aced them upon the dresser in
his stateroom Upon reaching the el evator both agreed that it was
foolish to fight at that tine. Both returned to Appellant's
stateroom where Prado stated that he wanted his balloons back.
Appel | ant refused, and added that, if the level of noise did not
i nprove, he would pop the balloons outside Prado's room in the
nmorning to see how Prado liked it. Prado then reached for the

bal | oons. Both nmen pushed each other and began to westle.
Hearing noise from Appellant's stateroom another nenber of the
crew entered and separated the two. No one wtnessed the

initiation of the scuffle, although the crewrenber who broke it up
had been present in the passageway outside Appellant's room when he
and Prado first exchanged words that evening. Prado suffered only
brui ses, while Appellant suffered nore serious injuries, including
a broken rib.

BASI S OF APPEAL

Thi s appeal has been taken fromthe decision and order of the
Adm ni strative Law Judge. It is contended that the "verdict was
agai nst the weight of the evidence."

APPEARANCE: Pro se.

OPI NI ON
|
At the outset, | need address an issue not raised by
Appellant. The single specification of the charge of m sconduct
provides that Appellant, "while serving as Third Assistant

Engi neer, aboard SS MARI POCSA, under authority of the captioned
docunents, did on or about 2030, 31 Decenber 1977, engage in nutual
conbat with another crewran, to wit, Jimry Prado, Third Assistant
Engi neer (day)." Because the word "wongfully" or its equival ent
does not appear in this specification, it is at |east arguable that

no w ongdoi ng was charged, i.e., in some circunmstances engaging in
mut ual conbat properly may be permtted, as, for exanple, in a
"snoker" on the fantail. However, inasnuch as (1) the issue has
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not been raised previously, (2) it is clear that Appellant had
sufficient notice of the "wongful ness" of the alleged nutua
conbat because the charge of m sconduct is supported by only the
single specification, and (3) the specification is not m ssing any
factual elenent necessary to state an offense, | find this
specification not fatally defective. Cf., Decision on Appeal No.
2155 (addition of word "wongfully" to specification m ssing
necessary factual elenment held not sufficient to correct it).

Appel lant's sole basis of appeal is that the decision of the
Adm ni strative Law Judge "was agai nst the weight of the evidence."
| previously have construed this contention as an argunent that the
decision is one not supported by substantial evidence. Decisions
on Appeal Nos. 1796, 1893, 2156. "Findings nust be supported by
substantial evidence of a reliable and probative character."” 46
CFR 5. 20-95(b). At the hearing, Appellant and Prado each cl ai ned
that the other had assaulted him and that each sinply was
defending hinmself fromthe attack. The Adm nistrative Law Judge
did not believe the testinony of either man on this point. Rather,
he found that both "got into a shoving match whi ch devel oped into
a westling match between them M. Nowak grabbing M. Prado's hair
and M. Prado grabbing the hands and face of M. Nowak." The
function of determning credibility properly is vested in the
Adm ni strative Law Judge. Decision on Appeal No. 2156. H s
opinion as to the veracity, or lack of it, of the conbatants does
not appear either arbitrary or capricious. The Admnistrative Law
Judge's finding of wultimate facts, that Appellant and Prado
wongfully did engage in nutual conbat, is supported by substanti al
evidence. There is no doubt that sone type of altercation occurred
in Appellant's stateroom Having rejected the contradictory
versions of self-defense advanced by each of the two conbatants,
the Admnistrative Law Judge was free to accept as controlling the
i nference that both had, either inplicitly or explicitly, agreed to
fight each other and did so. | can find nothing in the record
which would lead ne to disagree with this conclusion of the
Adm ni strative Law Judge. Appellant's contention, therefore, is
rej ect ed.

ORDER

The order of the Admnistrative Law Judge, dated at San
Franci sco, California, on 31 January 1978, is AFFI RVED,

R H SCARBOROUGH

VI CE ADM RAL, U. S. COAST GUARD
VI CE COMVANDANT
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Signed at Washington, D.C., this 27th day of March 1980.
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