UNI TED STATES OF AVERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S DOCUMENT Z- 051-40- 7293
| ssued to: Raffael e ASCH ONE

DECI SI ON OF THE VI CE COMMANDANT
UNI TED STATES COAST GUARD

2186
Raf f ael e ASClI ONE

Thi s appeal has been taken in accordance with 46 U S.C. 239(9)
and 46 CFR 5. 30- 1.

By order dated 2 August 1978, an Adm nistrative Law Judge of
the United States Coast Guard at New York, New York, suspended
Appel l ant's seaman's docunents for two nonths, upon finding him
guilty of msconduct. The specifications found proved all eges that
while serving as Ordinary Seaman on board SS SAN FRANCI SCO under
authority of the docunent above captioned, on or about 26 January
1978, Appellant wongfully failed to join said vessel at the
foreign port of Livorno, Italy.

The hearing was held at New York, New York, on 27 April, 16
May, 19 June, and 10 July 1978.

Appel l ant was not present at the hearing which proceeded in
absentia, nor was he represented by counsel. The Adm nistrative
Law Judge entered a plea of not guilty to the charge and
specification on behal f of the Appellant.

The Investigating Oficer introduced in evidence four
docunents: (1) an abstract of line 16 of the shipping articles of
the SS SAN FRANCI SCO for the voyage begi nning on 25 Novenber 1977
certified by COR P.M Lebet, USCG at Rotterdam Holland; (2) an
abstract of the sane line 16 certified by LTIG J. A Stamm USCG
suppl ying the date, place and cause of the Appellant's |eaving the
vessel; (3) a copy of an entry fromthe official |og book of the SS
SAN FRANCI SCO certified under the hand and seal of the Anerican
Vi ce Consul at Kobe, Japan; and (4) a photocopy of page 23 of the
official log book of the SS SAN FRANCI SCO for the sanme voyage
certified by LTIG Stamm whi ch includes the entry certified in the
third docunent. There was no live testinony introduced by the
| nvestigating Oficer.

The Appel lant offered no evidence in his defense.

At the end of the hearing, the Admnistrative Law Judge
rendered an oral decision (later reduced to witing) in which he



concl uded that the charge and specification had been proved. He
then served a witten order on Appellant suspending all docunents
i ssued to Appellant for a period of two nonths.

The entire decision was served on 15 August 1978. Appeal was
tinely filed on 18 August 1978 and perfected on 18 1978.

FI NDI NGS OF FACT

On 26 January 1978, Appellant was serving as Ordinary Seaman
on board SS SAN FRANCI SCO and acting under authority of his
docunent while the vessel was in the port of Livorno, Italy, when
he wongfully failed to join the vessel.

The Appellant signed foreign articles of the SS SAN FRANCI SCO
as an Ordinary Seaman on 25 Novenber 1977 at Rotterdam Hol |l and.
When the SS SAN FRANCI SCO sailed fromthe port of Livorno, Italy at
0900 on 26 January 1978, the Appellant was not aboard the vessel,
as he was required to be, and mssed the sailing of the vessel
The Appellant did not rejoin the vessel during the course of her
voyage.

At 0900, 26 January 1978, at Livorno, Italy, the master nade
an entry in the official |og book which stated that the Appell ant
failed to join the vessel at the said tinme and place on its
departure fromLivorno and listed the wages due to him This entry
is signed by both the Master and the Chief Oficer.

On 23 March 1978, the Coast Guard Investigating Oficer, LT
C.F. Klingler, USCG personally served the Appellant with the
original of form CG2639 which continued the charge and
specification preferred against him This formal so indicated the
time and place for convening the hearing. LT Klingler fully
advi sed the Appellant as to the substance of the charge and the
specification, the nature of the proceedings, his rights at the
hearing (including his right to counsel), and the results of his
failure to appear at the hearing at the tinme and pl ace specified.

Four sessions of the proceedings were held on: 27 April 1978,
6 May 1978, 19 June 1978, and 10 July 1978. The Appel |l ant was not
present at any of these sessions, nor did a counsel appear in his
behal f. At the third session held on 19 June 1978, the
Adm ni strative Law Judge, after an inquiry to determ ne that the
Appel I ant had been charged, duly served with the original of the
notice of the tine and place of the hearing and the charge and
specification, determned that the hearing could proceed in
absenti a.

At the conclusion of the hearing, the Adm nistrative Law Judge
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entered an order suspending the Appellant's Merchant Mariner's
Docunent for two (2) nonths.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. It is contended that the Appellant
communi cated significant circunstances to one of the investigating
officers which, if presented at the hearing, could have affected
the severity of the penalty inposed. The significant circunstances
are contained in an affidavit executed by the Appellant on 17
August 1978.

In this affidavit, the Appellant contends that he overslept,
m ssed the sailing of SAN FRANCI SCO, and nade every reasonable
effort torejoin the ship by travelling at his own expense to her
next port of call where he attenpted to rejoin the ship and was
refused by the Master. The Appellant further contends that he
related all of this information to LT Klingler, the investigating
of ficer.

Counsel for the Appellant maintains that 46 CFR 5.20 "requires
that all relevant and material facts be brought to the attenti on of
the Adm ni strative Law Judge at the hearing."

APPEARANCE: Edward J. R chardson, Esq., Associate Counsel,
Seafarers International Union, Atlantic, Qlf,
Lakes, and Inland Waters District AFL-CI O, 275 20th
Street, Brooklyn, New York 11232.

OPI NI ON

Counsel for the Appellant has, as his basic contention, the
premse that certain information was communicated to the
investigating officer which in turn the investigating officer
shoul d have brought forth at the hearing held in absentia due to
t he absence of the Appellant.

The first question for examnation is whether allow ng the
hearing to proceed in absentia was proper. In this case, LT
Klingler the Investigating Oficer, served the Appellant with the
original of the charge sheet on 23 March 1978. The charge sheet,
CG Form 2639, contained a notice of the tinme (10:00 AMon 27 April
1978), and the place (Room 608, 6 Wrld Trade Center, New York, New
York) of the hearing and the charges and specifications. I n
addition, the charge sheet contained a provision warning the
Appellant that if he failed to appear at the tinme and place
specified, the hearing would proceed in his absence and the
Appel l ant's opportunity to be heard would be forfeited. The
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regul ati ons governi ng Suspensi on and Revocati on Proceedi ngs provide
in 46 CFR 5.20-25 that:

In any case in which the person charged, after being duly
served with the original of the notice of the tinme and
pl ace of the hearing and the charges and specifications,
fails to appear at the time and place specified for the
hearing, a notation to that effect shall be made in the
record and the hearing may then be conducted "in
absentia'.

The requirenents of 46 CFR 5.20-25 were nmet and the Administrative
Law Judge's action in allow ng the hearing to proceed "in absentia"
was appropri ate.

The Appellant failed to appear at the hearing because he
elected to sign on as crew aboard another U S. Merchant Vessel. As
a result, the Appellant was at sea at the tines that the hearings
were hel d. This fact, however, does not operate to excuse the
Appel | ant' s absence and render inproper the hearing "in absentia."”
Decision on Appeal No. 1917, dated 30 March 1973, provides that
"voluntary service aboard another vessel after having received
adequate notice of the hearing does not excuse Appellant's failure
to appear therein." Therefore, the fact that the Appellant was at
sea at the tinme when he was supposed to be in New York for the
hearing in this case does not nmake his absence excusable. As held
in the Decision on Appeal No. 1785, dated 8 April 1970,

A seaman may choose to sail during the pendency of a
hearing if he w shes, but when he has been given proper
notice of proceedings he cannot conplain that an
obligation | ater undertaken prevented himfrom appearing
in his own behal f.

Counsel for the Appellant seens to be asserting that the
| nvestigating Oficer had an affirmative duty to present matters in
defense on behalf of a respondent who is voluntarily absent. | do
not agree. Wiile it is true that 46 CFR 5.20-1(a) provides that
the "Admnistrative Law Judge shall regulate and conduct the
hearing in such a manner so as to bring out all the relevant and
material facts,” it is reading far too much into that section to
say, as did Counsel for the Appellant, that "46 CFR 5. 20 requires
that all relevant and material facts be brought to the attenti on of
the Administrative Law Judge at the hearing.” The regul ation
speaks to an obligation on the part of the Adm nistrative Law Judge
to conduct the hearing in a certain manner, not to an obligation on
the part of the Investigating Oficer to ferret out on behalf of a
respondent, who has voluntarily chosen not to appear, all relevant
and material facts. The Adm nistrative Law Judge did conduct the
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hearing in an appropriate manner, particularly in light of the fact
that the Appellant's absence was vol untary.

As to any duty on the part of the Investigating Oficer to
conduct a defense on behalf of an absent person, | have held in
Decision on Appeal No. 1764, dated 16 My 1969, that "the
| nvestigating Oficer has no duty to produce or offer evidence
which a party deigns not to offer for hinself." Furthernore, in
Decision on Appeal No. 1917, dated 30 March 1973, it was held that
"by failing to appear at the hearing as schedul ed, the appell ant
has wai ved any defenses he may have had."” \Wen the Appellant
voluntarily absented hinself fromthe hearing, he waived his right
to present any evidence in his own behalf. Therefore, since the
Appel lant elected to not present the evidence contained in his
affidavit, the Investigating Oficer was under no duty to present
the evidence. Nothing inproper has occurred.

Even if the Appellant's contention were to be treated as a
request for a rehearing due to newy discovered evidence, his
appeal nust be denied. Newy discovered evidence was defined in
Deci sion on Appeal No. 797, dated 1 Cctober 1954, as "matter that
was not known to the applicant at the tine of the hearing and that
the applicant, with due diligence, could not have di scovered prior
to the date the hearing was declared closed by the examner." |In
this case, all of the matters contained wthin Appellant's
affidavit are matters which are within his know edge and were known
prior to the hearing. None of the material in his affidavit could
qualify as "newly discovered evidence." Accordingly, there is no
reason to grant a rehearing.

The Appel |l ant has been afforded his opportunity to present a
defense and matters in mtigation at the hearing. He voluntarily
declined to appear and thus waived his right to present matters in
his own behalf. As was held in Decision on Appeal No. 1723, dated
23 Septenber 1978, "Affirmative defenses nust be raised at the
hearing and cannot be considered for the first time on appeal." It
is therefore too late in the proceedings for the Appellant to
assert a defense or matters in mtigation which he could have
easily raised at a hearing which he voluntarily chose not to
at t end.

CONCLUSI ON

The Adm ni strative Law Judge's decision in this case to hold
the hearing "in absentia" was proper. The Investigating Oficer is
under no affirmative duty to present any matter in defense or
mtigation which could have been presented by the Appellant had he
el ected to attend the hearing.



ORDER

The order of the Adm nistrative Law Judge dated at New York,
New York, on 2 August 1978, is AFFI RVED

R H. SCARBOROUGH
Vice Admral, U S. Coast Cuard
Vi ce Commuandant

Si gned at Washington, D.C., this 22rd day of February 1980.
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