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Thi s appeal has been taken in accordance with Title 46 United
States Code 239b and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 3 Cctober 1978, an Adm nistrative Law Judge of
the Untied States Coast Guard at Jacksonville, Florida, after a
hearing at Charleston, South Carolina, revoked Appellant's Merchant
Mariner's Document upon finding himguilty of "conviction for a
narcotic drug violation." The specification found proved all eges
that while the hol der of the above-captioned docunent on 30 April
1971, Appellant was "convicted of possession of narcotics, to wt,
marijuana, by the Crcuit Court of Cook County, Illinois."

At the hearing, Appellant appeared pro se and entered a plea
of guilty to the charge and specification.

The Investigating Oficer introduced into evidence a certified
copy of the "Conplaint for Prelimnary Exam nation" and subsequent
conviction by the Grcuit Court of Cook County, Illinois, dated 20
Sept enber 1971.

Appel l ant offered no evidence but elected to nmake a sworn
statenment in extenuation and mtigation pursuant to the provisions
of 46 CFR 5. 20-85(Db).

At the end of the hearing, the Admnistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved. He then entered an order
revoki ng all docunents issued to Appell ant.

The entire decision and order was served on 6 Cctober 1978.
Appeal was tinmely filed on 6 October 1978, immediately after
servi ce.

FI NDI NGS OF FACT

On 30 April 1971, Appellant was holder of the captioned
docunent . On that date Appellant was convicted in the Grcuit
Court of Cook County, Illinois, a court of record, of violation of



Chapter 38, Section 22-3 of the Illinois Revised Statutes for
possession of marijuana. As a result of his conviction Appellant
was pl aced on probation for one year.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. Appellant's sole contention is that he
shoul d be accorded |eniency due to the age of and circunstances
surroundi ng his conviction for possession of marijuana.

CPI NI ON
I

The sole basis for this appeal is Appellant's request for
| eni ency.normal ly such a request would place the case in a posture
requiring a pro forma affirmance of the Adm nistrative Law Judge's
decision and possibly a letter to Appellant suggesting that he make
a proper application for admnistrative | eniency. Appellant makes
no argunment that he was not, in fact, convicted of the offense
cited in the charge and specification. He did plead guilty and the
exhibit introduced into evidence by the Investigating Oficer fully
supports the plea entered.

Due, however, to egregious procedural errors and the faulty
transcript in this case, additional scrutiny is appropriate. As
appears below, the cunulative inpact of the errors commtted at
various points in the prosecution and hearing of this case is of
such nature as to require vacation of the order.

The initial determnation by the Investigating Oficer to
prefer charges appears to have been nmade wthout proper
consi deration of agency policy concerning prefernent of charges
under 46 U S.C. 239b in cases where a docunent holder is convicted
of a drug offense involving nmarijuana. When the conviction
i nvol ves a mni mal amount of marijuana, occurred nore than one year
before comng to the Investigating Oficer's attention, and was for
si nmpl e possession; when the seaman has record free of subsequent
drug involvenent; and when the seaman can provide probative
evidence that he is no | onger associated wi th drugs, discretion can

be exercised by the Investigating Oficer. |In this case when the
I nvestigating Oficer decided to prefer charges, Appellant's
convi ction was approximtely seven years old. From all that

appears in the record, the circunstances in Appellant's case fel

within the knowmn policy. Wile |I shall stop short of term ng the
I nvestigating Oficer's action an abuse of discretion, it certainly
appears that the exercise of discretion not to prefer charges would
have been a nore reasonable course of action than what actually
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transpired.

The transcript in this case is wholly unsatisfactory. I n
fourteen(14) pages of eight by ten and one-half inch double spaced
text, there are sixty-one (61) hand-witten, signed "corrections"
by Adm nistrative Law Judge. It is highly questionabl e whether
this transcript is an accurate and conplete record of the hearing.
The corrections nmade go far beyond mnor editorial changes of

punctuation, spelling, and the |Iike. Rat her, they involved
extensi ve changes of the text which materially change the sense of
the phrases affected. If in fact the court reporter was soO

unskilled or inattentive to have commtted the nunber and type of
errors "corrected" by Admnistrative Law Judge the record is
rendered extrenely suspect. Since Appellant appeared pro se at the
hearing and presunably did not have the benefit of |egal counsel in
reviewing the transcript and perfecting his appeal, it 1is
appropriate that this issue should be raised here sua sponte and
dealt with accordingly.

The Adm nistrative Law Judge failed to advise the respondent
of his right to counsel until after the plea of guilty had been
entered. Wiile the sequence of events prescribed by 46 CFR
5.20-1(c) is by no neans mandatory, and a departure therefrom m ght
under other circunstances be overl ooked, it nust be weighed in the
cunmul ation of irregularities in this case.

Finally, the Admnistrative Law Judge's coment that "it
really doesn't make nuch difference whether you plead guilty or not
guilty because | assune that they have the evidence" is hardly
reflective of a proceeding in which the respondent was accorded
adm ni strative due process. It should be noted that the respondent
had not been advised of his right to counsel when this presunptions
remark was nade. Again, while such breach of judicial decorum
standing alone mght not require that the Admnistrative Law
Judge's order be overturned, it is another factor to be consi dered
i n determ ni ng whet her Appellant was accorded a fair hearing.

No single factor received substantially nore weight than
another in reaching the decision in this case; rather the
cumul ation of these factors on the whole record represents a
viol ati on of basic due process whi ch demands redress.

ORDER
The order of the Admnistrative Law Judge, dated at

Charl eston, South Carolina, on 3 October 1978, is VACATED and the
charge DI SM SSED

J. B. Hayes
- 3-



Admral, U S. Coast Cuard
Conmmandant

Signed at Washington, D.C., this 23rd day of Cctober 1979.
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