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Thi s appeal has been taken in accordance with 46 U S.C. 239(Q)
and 46 CFR 5. 30- 1.

By order dated 15 June 1978, an Adm nistrative Law Judge of
the United States Coast Guard at Jacksonville, Florida, after a
hearing at Jacksonville, Florida, on 25, 27, and 29 April 1978,
suspended Appellant's license for a period of three nonths on
probation for twel ve nonths upon finding himguilty of negligence.
The one specification of the charge of negligence found proved
al l eges that Appellant, "while serving as Pil ot aboard MV PUERTO
RI CO, under authority of the captioned docunents, did on or about
1040, 25 March 1978, while entering the Saint Johns River from
seaward, failed[sic] to reduce the speed of the MV PUERTO RI CO
sufficiently in that the wake generated by said vessel was
excessive and caused damage to personal property on the adjacent
shoreline."

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced into evidence the
testinmony of five witnesses and six docunents.

I n defense, Appellant introduced into evidence the testinony
of five witnesses, his own included, and three photographs.

Subsequent to the hearing, the Admnistrative Law Judge
entered a witten decision in which he concluded that the charge
and specification as alleged had been proved. He then entered an
order of suspension for a period of three nonths on probation for
t wel ve nont hs

The deci sion was served on 19 June 1978. Appeal was tinely
filed on 14 July 1978, and perfected on 1 August 1978.

FI NDI NGS OF FACT




On 25 March 1978, Appellant, acting under the authority of his
duly issued |license, was serving as pilot aboard MV PUERTO Rl CO as
it prepared to enter the Saint Johns River in Florida, from
seaward. PUERTO R COis 653.4 feet long and 92.8 feet wide, is of
14,770 gross tons, and then was underway drawing 34.9 feet. At
approxi mately 1037, with Appellant at the conn and PUERTO RI CO at
full speed ahead (approximately 15.7 knots), the nunber "2" ("sea")
buoy was taken to starboard. At approximately 1044, PUERTO RI CO
entered that portion of the river nouth bounded by two rock
jetties, each approximately 1 1/3 mles long and 7-8 feet high. At
approxi mately 1049, PUERTO RICO passed buoy "10," which 1is
stationed near the western end of the north jetty. Shortly before
this, Appellant first observed that PUERTO RICO s wake had caused
a wave which was striking the jetty near its mdpoint. Appellant
previ ously had observed people both on the north jetty and the
beach adjoining it. At approximately 1050, Appellant ordered
PUERTO RICO s speed reduced to "maneuvering speed" and at
approxi mately 1051 1/2 reduced further to half speed ahead. PUERTO
RI CO s wake caused an extraordinarily high wave which rolled over
the north jetty and the beach adjoining it. This wave caused
slight personal injury and m nor personal property danmage.

BASES OF APPEAL

Thi s appeal has been taken fromthe decision and order of the
Adm ni strative Law Judge. Appel l ant has argued nine separate
grounds of appeal. Because of the disposition of this appeal, not
all of Appellant's contentions wll be addressed.

APPEARANCE: Forester & Hodge, Jacksonville, Florida, by Janes
E. Hodge, Esq.

CPI NI ON
I

Appel | ant contends that the Coast Quard | acked jurisdiction to
i nvestigate, bring charges, and conduct this hearing because there
was no "marine casualty" within the neaning of R S. 4450, as
anended, 46 U.S.C. 239. Appellant is mstaken in his belief that
a marine casualty is a necessary antecedent to the conmencenent of
revocation and suspension proceedings. Acts of negligence
commtted by a nmerchant mariner acting under the authority of his
license may be investigated and charges brought w thout there
havi ng been a prior "marine casualty. " 46 CFR
5.05-1(a)(3),5.05-15(a)(1); Decisions on Appeal Nos. 651, 1353
1755, 2085.




Appel l ant contends that the specification failed to allege
facts sufficient to constitute negligence and should have been
di sm ssed upon his notion nade at a "pre-trial conference."?

The Adm nistrative Law Judge properly denied this notion
because the specification does allege facts sufficient to establish
jurisdiction and it put Appellant on notice as to the gist of the
of fense for which he was charged, as required by 46 CFR 5.05-17(Db).
A specification need not neet the technical requirenents of court
pl eadi ngs, provided it states facts which, if proved, constitute
the el ements of an offense. Decisions on Appeal Nos. 2013, 2100,
2155. Moreover, it is patently clear fromreview of the record
t hat Appel | ant never had any doubt as to exactly what was at issue.
Hi s contention, therefore, is without nerit.

Appel I ant contends that the dism ssal of charges against the
Master of PUERTO RICO, who initially was charged in the sane
incident, required dismssal of the charge against him also.
Revi ew of the record reveals no material nexus between the cases.
The record further indicates that the Coast Guard Investigating

The Adm nistrative Law Judge conducted two sessions, on the
record, of a "pre-trial conference" on 25 and 27 April 1978.
Strictly speaking, this termis a msnoner. Pursuant to 5 U S.C
556(c) (6), the Coast Quard presumably could enpower its
Adm ni strative Law Judges, by regulation, to "hold conferences for
the settlenment or sinplification of the issues by consent of the
parties.” However, no regulation authorizing this practice has
been issued. Hence, what was ternmed a "pre-trial conference" by
the Adm nistrarive Law Judge was either a nullity (insofar as the
formal revocation and suspension preceeding itself is concerned) or
the first session of the hearing. Because, in either event, the
outconme of this appeal will not bne affected, | shall treat this as
the initial portion of the hearing. However, | do not condone the
failure of the Admnistrative Law Judge to conply strictly with the
applicable regulations, particularly 46 CFR 5. 20- 35.
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Oficer dismssed the charge against the Mster for |lack of
substantial evidence. In these circunstances, neither abuse of
di scretion nor inconsistency of treatnent is apparent. O greater
significance, it is irrelevant to Appellant's case whet her

proceedi ngs were or were not undertaken against another as the
result of this incident. The issue to be resolved at Appellant's
hearing was whet her Appellant was at fault, not whether anyone el se
was also at fault. see e.qg., Decisions on Appeal Nos. 417, 2012.

Y

The ultimate issue, whether Appellant was qguilty of
negligence, is, admttedly, an extrenely cl ose question.

Several factors weigh heavily against finding the charge
proved. The Adm nistrative Law Judge has prem sed his concl usion
t hat negligence was proved upon a specific finding of fact, that
Appel  ant navigated PUERTO RICO at full speed until 1051 1/2
approximately 2 1/2 mnutes after passing buoy "10." | nust reject
this finding because it is not supported by substantial evidence.
It is clear that Appellant did order a reduction to "maneuvering
speed,"” alnost imediately after passing buoy "10" at approximtely
1050. (Inexplicably, the velocity corresponding to PUEERTO RICO S
"maneuvering speed" was not determ ned. Nevert hel ess, because
"maneuveri ng speed” |ies sonmewhere between "full speed” and "half
speed,"” the Adm nistrative Law Judge's specific finding of fact
cannot stand.) It alsois clear that the customary practice anong
|l ocal piots is to navigate vessels of the size of PUERTO RI CO
t hrough the jetties and past buoy "10" at or near full speed, in
order to overcone the effects of potential hazardous currents and
eddi es which could be encountered at virtually any tinme. Lastly,
t he occurrence of the wave generated by PUERTO RICO s wake coul d be
characterized only as an extraordinary event, one never before
experienced by any who testified and were at all famliar wth
this section of the river. Hence, neither custom nor experience
coul d have forewarned Appellant of the potential for creating a
"freak" and potentially dangerous wave of this nature. In |ight of
t hese factors, closer analysis of Appellant's actions is necessary.

Negligence is defined as "the conm ssion of an act which a
reasonably prudent person of the sane station, under the sane
ci rcunst ances, would not commt, or the failure to performan act
whi ch a reasonably prudent person of the same station, under the
sanme circunstances, would not fail to perform™ 46 CFR
5.05-20(a)(2). The Admnistrative Law Judge found Appell ant
negligent for his failure to take two actions. First, Appellant,
aware that people were present in the area of the north jetty,
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failed to sl ow PUERTO R CO as soon as he was abreast of buoy "10."
Second, contrary to the customanong |ocal pilots, Appellant failed
to | ook to determ ne whet her PUERTO RI CO was causi ng a wake unti

approachi ng buoy"10." (It m ght be added that the Adm nistrative
Law Judge properly did not find that the creation of the |arge wave
amounted to negligence per se, nor did he find that Appellant
vi ol at ed any st at ut es, regul ati ons, or ot her simlar
prescriptions). The key to resolving this question of negligence
lies in focusing on the "circunstances"” encountered by Appell ant
that norning. He was conning a |l arge, not easily maneuvered vessel
t hrough a narrow channel bounded by rock jetties on either side.
H s and the experience of other local pilots forewarned him of
potentially hazardous currents and eddi es which could inperil his
vessel at wvirtually any point during his transit through the
jetties and the section of the river imrediately thereafter.
Appel lant did conply wth the local pilot custom which dictated
mai ntaining full or nearly full speed until abreast of or beyond
buoy "10."? As PUERTO RI CO neared buoy "10," Appellant, already

aware that people were on and in the vicinity of the north jetty,
first observed PUERTO RICO s wake and that it was causing a slight
wave which, at that tine, was striking the jetty about m dpoint.?3
When satisfied that he would not substantially risk the safety of
his vessel by doing so, Appellant ordered a reduction to
"maneuvering speed," followed shortly thereafter by a further
reduction to "half speed."* My conclusion, in light of the

2 There is no evidence or contention that this customitself

constitutes a negligent practice. To the contrary, the
overwhel mng weight of the evidence is to the effect that it is
necessary to maintain full speed on a vessel |like PUERTO RICO in

order to ensure nmaneuverability sufficient to overcone antici pated,
but unpredictable, currents and eddi es.

5The only evidence of what Appellant observed was the
testinmony of Appellant hinself. It is not entirely clear fromthe
Adm ni strative Law Judge' s deci si on whet her he believed Appellant's
testinmony that the latter saw only a slight wake and resulting
wave. However, the Admnistrative Law Judge's di scussion as to the
appearance of a wave when viewed from ashore, as contrasted with
that from aboard a ship, leads nme to conclude that the
Adm nsitrative Law Judge did believe Appellant's testinony on this
poi nt ..

4 amunwilling uncritically to accept as perfectly accurate
the recorded tines relied upon by the Adm nistrative Law Judge. No
testinony or other evidence was admtted to establish the accuracy
of the times recorded in Investigating Oficer's exhibits 2 and 3,
extracts fromthe bridge and engi ne room bell books, respectively.
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ci rcunstances | have reviewed, is that negligence was not proved.
Certainly a pilot in the circunstances of Appellant has a duty not
to unnecessarily endanger people and property ashore through the
creation of a powerful wake. Yet, it nust not be forgotten that
his primary duty is to navigate in a fashi on which does not unduly
i nperil his vessel. In the circunstances here it sinply is not
apparent that Appellant went so far beyond the which was required
to satisfy the latter duty as consequently to breach the forner.
Appel l ant conmplied wth local custom one born of considerable
experience, by entering the river at full speed. There was no
reason for himto anticipate the creation of a huge, "freak" wave,
nor was he able to perceive its hazardous nature as he | ooked from
the bridge of PUERTO RICO. Perhaps Appel |l ant could and shoul d have
sl owed sooner, but on this record | am unable to reach that
conclusion with assurance. Wether Appellant should have | ooked
earlier to see if he were creating a wake is irrelevant to proof of
t he charge of negligence, because it is clear that Appellant could
have nade the decision to slow no sooner than he actually did nmake
t hat decision, upon reaching buoy nunber "10." "Wile second
guessing Appellant on the appropriateness of wundertaking such
actions is appealing, speculation of this sort cannot soundly or
equitably be the basis for action under RS 4450 to suspend or
revoke a license." Decision on Appeal No. 2152. The charge and
speci fication of negligence nust therefore be dism ssed.

ORDER

The order of the Admnistrative Law Judge, dated at
Jacksonville, Florida, on 15 June 1978, is VACATED, and the charge
DI SM SSED.

R H SCARBOUROUGH
VI CE ADM RAL, U. S. COAST GUARD
Vi ce Commandant

Testinmony was taken from the third mate, who had prepared the
bri dge bell book, but he was never asked to explain the manner in
whi ch he determ ned the accuracy of the tine he |listed for each
event .

The third mate's testinony does, however, underscore the
difficulty in wuncritically relying upon the accuracy of the
recorded tines to establish the basis for a finding of negligence.
The excerpt fromthe bridge bell book clearly indicates that buoy
"10" was passed at 1049. Yet, with this docunent apparently in
hand, the third nmate responded to a question from the
Adm ni strative Law Judge, "[w hat is it happened at buoy 10?" with
the reply, "[t]hat's when speed was reduced to manuevering speed at
time 1050." (enphasis added) T.R 53-54.
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Si gned at Washington D. C. this 18 day of Septenber 1979.
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