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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 6 March 1978, an Adm nistrative Law Judge of
the United States Coast CGuard at Long Beach, California, after
hearing held at Valdez, Al aska, suspended Appellant's seaman's
docunents for three nonths on twelve nonths' probation upon finding
himguilty of m sconduct. The specification found proved all eges
that while serving as Master of the United States SS AVERI CA SUN
under authority of the docunent and |icense above captioned, on or
about 8 Decenber 1977, Appellant did, while the vessel "was
departing the Port of Valdez, Alaska, wongfully fail to obey an
order regarding said vessel's speed issued by conpetent authority,
to wit, the Captain of the Port, Prince WIIliam Sound, Al aska
whi ch was issued by verbal direction of the Vessel Traffic Center."

At the hearing, Appellant was represented by professiona
counsel and entered a plea of not guilty to the charge and
speci fication.

After hearing, the Admnistrative Law Judge rendered a witten
decision in which he concluded that the charge and specification
had been proved. He entered an order suspending all docunents
i ssued to Appellant for a period of three nonths on twel ve nonths
pr obati on.

The entire decision was served on 14 March 1978. Appeal was
tinely filed, and perfected on 8 August 1978.

FI NDI NGS OF FACT

On 8 Decenber 1977, Appellant was serving as Master of the
United States SS AMERI CA SUN and acting under authority of his
| i cense. (Because of the disposition being nmade, no further
findings besides this jurisdictional statenment are appropriate.)

BASES OF APPEAL




This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. Since the disposition to be nmade is not
based upon the record of proceedings but only upon the initial
decision itself, the grounds for appeal stated need not be
revi ewed.

APPEARANCE: Hughes, Thorsness, Gantz, Powell and Brundin,
Anchor age, Al aska, by Kenneth P. Jacobus, Esq.

CPI NI ON
I

The specification in this case | eaves sonething to be desired.
On its face it alleges a failure to obey an order on 8 Decenber
1977 and a justifiable inference is that the order was given on
that date. (It is possible of course that an "order
regarding...vessel's speed" may in certain nodes of promnul gation be
given at sone earlier date than the day on which the di sobedi ence
is said to have occurred, but | do not think that such a
specul ation is appropriate nowin |ight of the initial decision.)
The order is said to be an order issued by the Captain of the Port,
Prince WIIliam Sound, who is identified as a conpetent authority.
It is also said however that the order was "issued by verbal
direction of" The Vessel Traffic Center.

To allege two "issuances"” of an order is anbiguous. | am
accepting as understood that "verbal"™ is here used in the sense,
frequently encountered, of "spoken" rather than witten, but | am
forced to question the neaning of "by direction of." As nobst often
seen, this phrase is conpleted by the nane or office of the one
having the power to order or direct while the one "directed" is the
agent of the authorized issuer of the order. | construe the
specification, in reliance on official notice of the organization
of the Coast Guard, to nean that an order of the Captain of the
Port was transmtted to Appellant by the agent of the Captain of
the Port, under the direction of that officer.

The specification alleges only an order "regarding the speed
of said vessel,"” but the uncertainty of this may be cured by proper
findi ngs supported by evidence of what the order commanded.

Absent sone indication otherwise | take it then that it was
fairly alleged that the "Vessel Traffic Center," acting under the
authority of the Captain of the Port, gave a spoken order to
Appel  ant "regardi ng" the speed of AMERICA SUN, with the precise
order subject to proof, and that Appellant, having received the
order, failed to obey it.



The findings made in the initial decision do not support an
allegation to this effect.

In review of the findings sone cooments are first necessary to
rule out sonme inplications that appear to be concealed within them

The fact that the Commander, Seventeenth Coast Quard District,
by letter, ordered the Captain of the Port to set a certain speed
limt is merely a prelimnary matter, relevant only to establishing
the duty and authority of the Captain of the Port to set a speed
l[imt. There is no finding that the Captain of the Port set this
[imt. The finding that a "boarding kit," which "included the
speed restrictions and Operating Manual ," was "furnished to the
vessel by the Coast CQuard" on either 10 or 30 October 1977 (before
Appel I ant becanme master of the vessel) is irrelevant to the issue
of a spoken order given on 8 Decenber 1977

The closest to a finding that an order was given to Appel | ant
is a finding that "when the vessel was first advised that it was
transiting at 12 knots through the Narrows, the Pilot told the
Master (Appellant) that he would have to reduce speed.” This is
imredi ately followed by a finding that Appellant refused to reduce
speed. O her apparently pertinent findings, nade in the initial
deci sion just before these findings are:

(1) that at 0945 the pilot was advised by VIC that the
maxi mum speed aut horized through Valdez Narrows was 6
knot s;

(2) that at 1025, the vessel entered Val dez Narrows and was
agai n advi sed of the "6-knot speed limt;"

(3) that at 1036 a report was nade to the Duty O ficer at VIC
t hat AMERI CAN SUN was plotted at 12 knots;

(4) that, presumably shortly after this, VIC advised the
vessel that the plot showed a speed of 12 knots; (This
finding is made in these words, "The VTC advised the
vessel that the plot showed her traveling at 12 knots in
excess of the required 6 knots.” | take this to mean not
that the vessel was advised that it was traveling at 18
knots but that it was advised that its speed was 12 knots
and that this was in excess of the "required 6 knots.");

(5) that at 1039 the vessel asked perm ssion to naintain at
12-knot speed and perm ssion was grant ed.
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Under the findings nmade, the one noted as "(4)" above appears to
correspond with the reference nade later in the initial decision to
the tine "when the vessel was first advised that it was transiting
at 12 knots...."

If the finding that the pilot advised Appellant that he would
have to reduce speed is to be construed as the conveying to
Appel  ant of an order from VTC to reduce speed to 6 knots, or sone
ot her unnentioned speed, the failure to obey, it seens, |asted
three mnutes, until the "order" was rescinded. The initial
deci sion does not advert to this.

| find however no concrete finding that VTIC ordered anything
"regardi ng" the vessel's speed nor that an order was conveyed to
Appel lant. A statenent by a pilot that "he would have to reduce
speed” is not an order from anyone to anyone even if it is refused.

| wll note here the one item| have | ooked for in the record
of proceedings: that is that the pilot in question was asked, "D d
t he Coast Quard ever direct you or order you to slow down when you
were in the Narrows?" and his answers was, "No." (R144.)

O her than in reference to the question and answer of the
pilot nmentioned and to prelimnary jurisdictional matters | have
not reviewed the record in this case. It may be that sone theory
of constructive notice was developed at the hearing to allow a
finding sonmewhat different from what seens to have been all eged.
It may be that | have m sconcei ved what the order "regarding" the
speed of the vessel is supposed to have been, but if so the
corrective is not in the findings nade. It may be that the record
of proceedings may justify the trier of facts in making concrete
findings based on inference fromcircunstantial evidence so as to
clarify and nmake certain fair inplications of the specification.

| amnot concerned at this point wwth the authority conferred
by the statute or the delegations of authority, nor am| concerned
w th whether VTC was the authorized voice of Captain of the Port.
What | do not see here is that the Adm nistrative Law Judge has
found that VTC gave an order, any order, to Appellant to do any
thi ng about the speed of AMERICA SUN at any tine on 8 Decenber
1977. The findings therefore are not seen to support the
"ultimate” finding that Appellant failed to obey an order
"regardi ng" anyt hing.

|V
There is an inconsistency apparent in the handling of
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Appel lant's "nerchant mariner's docunent” in this case that nust be
mentioned before a new initial decision my be rendered.
| medi ately after Appellant entered pleas to the two specifications
originally preferred a notion was nmade to dism ss proceedi ngs
"against the Z card.”" The Admnistrative Law Judge noted that
"m sconduct normally includes the docunent as well as the |icenses”
but declared that since the nature of the case was "really the
concern of the master...duties of as master” it did not reflect
upon Appellant's ability to hold "a nmerchant mariner's docunent."”
When it was specified by the Investigating Oficer that there was
no objection, the notion was granted and the charges were di sm ssed
"as regard the docunent."”

This was of course an error, in disregard of jurisdictional
bounds generally and agency policy specifically. See 46 CFR
5.20-170(c). But since it was concurred in by the officer
aut hori zed to prefer charges, a condition necessarily precedent to
a hearing which may result in suspension or revocation of "seanmen's
papers,” it could be viewed as though the charges had not been
preferred at all and the hearing had not taken place. Under the
cited policy, of course, an investigating officer has no nore the
discretion to sever considerations in this respect than has an
adm ni strative | aw judge.

Neverthel ess, the Adm nistrative Law Judge entered, on 15
February 1978, an "order" which gave notice of a suspension to
Appellant. Wile this docunent specifically elimnated a prepared
reference to a "nerchant mariner's docunent” it did, in
specifically inserted | anguage, address itself beyond Appellant's
license to "all other valid |licenses and/or docunents issued to you
by the Coast CQuard." This reintroduces as subject to an order that
which the striking of the printed words seens intended to
el i mnate. Wthout coment, the initial order in the required
written decision, issued on 6 March 1978, appears to revise this.
Al t hough the Adm nistrative Law Judge declared in that decision
that he had "in open hearing on 15 February 1978, issued the
follow ng ORDER, " the words which followed limted the order to the
captioned license and "all other valid licenses issued to you by
t he Coast Guard...."

Such inconsistencies may be inevitable when unsanctioned
practices are undertaken. However, a caveat may be entered here.
At the outset of the hearing, the Adm nistrative Law Judge sighted
Appel lant's "nmerchant mariner's docunent.” He stated the service
whi ch the docunent authorized for Appellant, but a portion of his
statenent was recorded in the transcript as "indiscernible.” It
seens reasonably clear, however, that Appellant holds an able
seaman's rating, in which case there exists a subject for
suspensi on. Since licensed officers are not required to hold
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certificates of service (46 U S. C 672(i)), it could well have been
that a "nmerchant mariner's docunent" issued to Appellant under a
different theory of regulation would have been imune to
proceedi ngs under R S. 4450 anyway.

Despite the erroneous application of principles in this case,
in fairness to Appellant it is nmade a condition of further
proceedings to limt considerations and a possi bl e order suspension
to one affecting only licenses issued to Appellant, and that not
greater than as initially stated. Since that order did in fact
include all licenses, | conceive that the Admnistrative Law
Judge's reference to consideration of Appellant's conduct only as
"master" not to be limting.

Vv

Since the entire record may be supportive of proper findings
on matters actually litigated, this case will be remanded but |
must conmment here, since the entire initial decision is to be set
aside, that a decision of an admnistrative law judge is not a
proper vehicle for purporting to give advice on the exercise of his
discretion to a Coast Guard District Conmmander who acts by
del egation of authority fromthe Secretary of the Departnent.

ORDER

The order of the Admnistrative Law Judge, dated 6 March 1978
at Long Beach, California, is VACATED; the findings are SET ASI DE
The case is REMANDED to the Adm nistrative Law Judge for the entry
of a newinitial decision.

R H. SCARBOROUGH
VI CE ADM RAL, U. S. COAST GUARD
Vi ce Commmandant

Si gned at Washington, D.C., this 11th day of My 1979.
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