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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 19 August 1976, an Adm nistrative Law Judge of
the United States Coast Guard at New Ol eans, Louisiana, revoked
Appel l ant' s seaman docunents upon finding himguilty of m sconduct.
The specifications found proved allege that while serving as a
messman on board the SS Anmerican Corsair under authority of the
docunent above captioned, on or about 14 January 1971, Appellant:

(1) wongfully assaulted the saloon pantryman, Charles G
Pace, with intent to do harm by setting fire to his
mattress while he was sl eepi ng upon sane;

(2) wongfully threatened to blow up the vessel, said vessel
being the carrier of a cargo of mlitary expl osives; and

(3) wongfully I'it matches on the main deck of said vessel
with full know edge that the vessel was carrying mlitary
explosives, and further, that said actions were
del i ber at e. A fourth specification that Appellant
wrongfully failed to perform his duties due to
i ntoxi cati on was found not proved.

At the hearing, Appellant was represented by professiona
counsel and entered a plea of not guilty to the charge and each
speci fication.

The Investigating Oficer introduced in evidence nunerous
docunents of the SS Anerican Corsair and the deposition testinony
of one w tness. The Investigating Oficer also introduced the
testimony of three w tnesses.

In defense, Appellant offered docunentary evidence relating
primarily to events which transpired subsequent to his renoval from
the SS American Corsair. Appel lant also testified in his own
behal f.



At the end of the hearing, the Judge reserved deci sion pending
subm ssion of proposed findings of fact and conclusions of law. On
19 August 1976 the Judge concluded that the charge and three of the
four specifications had been proved. He then served a witten
order on Appellant revoking all docunents issued to him

The entire decision and order was served on 23 August 1976.
Appeal was tinely filed on 3 Septenber 1976.

FI NDI NGS OF FACT

On 14 January 1971, Appellant was serving as a nessman on
board the SS Anerican Corsair and acting under authority of his
docunent while the ship was in Subic Bay, Manila, Republic of the
Philippines. Wile serving in that capacity, Appellant did
wrongfully assault the saloon pantryman, Charles G Pace, by
setting fire to Pace's mattress while he was sleeping onit. On the
sane day, Appellant did wongfully threaten to blow up the SS
Anerican Corsair, and did wongfully Iight nmatches on the main deck
of the vessel with full know edge that the vessel was carrying a
cargo of mlitary explosives and that the lighting of matches in
that | ocati on was prohibited.

| find it not proved that Appellant did, on 14 January 1971,
wongfully fail to preformhis duties due to intoxication.

CHRONOL OGY
| Believe a review of the chronology will be hel pful for a
better understanding of the events |leading up to this appeal. The

of fenses with which Appellant has been charged occurred on board
the SS Anerican Corsair on 14 January 1971 when the vessel was in
the port of Subic Bay, Republic of the Philippines. On 9 February
1971, Appellant was formally charged with m sconduct and a hearing
was opened in San Francisco, California. On 26 February 1971, at
the request of Appellant's attorney, venue for the hearing was
changed to Portsnouth, Virginia and Appellant was ordered to report
to the hearing exam ner there no later than 26 February 1971

On 2 March 1971 a hearing was conducted at WI m ngton, North
Carolina, at which Appellant was not present. The hearing exam ner
found the charge and specifications proved and entered an order
revoki ng Appellant's nerchant mariner's docunent. This decision
was affirnmed on 9 August 1973 by the Commandant in Appeal No. 1985
(CHRI STEN), and by the National Transportation Safety Board in
Order No. EM41 on 13 March 1975.

Thereafter, Appellant filed suit in US. Dstrict Court for
the Mddle District of Louisiana. On 20 Novenber 1975 that court
ordered a new hearing which was commenced in Norfolk, Virginia on



19 January 1976 with a request for a change of venue to New
Ol eans, Louisiana. The request was granted, and a de novo hearing
was held on 3 February, 20 February, 17 March and 11 June 1976. On
19 August 1976, the Adm nistrative Law Judge found the charge and
three of the four specifications proved and entered an order
revoki ng Appellant's nerchant mariner's docunent. It is fromthis
order that M. Christen now appeal s.

BASES OF APPEAL

Appel I ant has incorporated the proposed findings of fact and
conclusions of |law submtted by his attorney at the hearing into
his brief on appeal. Appellant nakes a nunber of contentions, all
of which he alleges have violated his constitutional rights.
Appel | ant contends that the deposition of Charles Sweet shoul d not
have been admtted into evidence because Sweet was not avail able
for cross-exam nation, and that the certificate of discharge from
the GULF ACE should not have been admtted because it has no
bearing on the case in question and because it was inproperly used
to inpeach Appellant's credibility as a wtness. Appel | ant
contends, further, that because the hearing was not conpleted
within sixty days of the District Court's mnute entry ordering a
new hearing, he is entitled to the return of his nmerchant mariner's

docunent . He also contends that his constitutional rights were
violated when the Master of the SS American Corsair inproperly
di scharged him from the vessel's service. Finally, Appellant

all eges that there is not substantial evidence of a reliable and
probative nature to support the charge and specifications agai nst
hi m

APPEARANCE: At the hearing: Jerry W Lindig, Esq., Baton Rouge,
La.; On appeal: pro se.

CPI NI ON
I .

Appel lant's first contention is that the deposition of Charles
Sweet shoul d not have been admtted into evidence because M. Sweet
was not available for cross-exam nation at the hearing. It is
Appel lant's position that the | ack of opportunity to cross-exam ne
M. Sweet face-to-face was a denial of Appellant's rights under the
Si xth Anmendnent of the Constitution.

The Sixth Anmendnent provides, in part, for the right of
confrontation in all crimnal prosecutions. This right has been
applied in a nodified way to adm nistrative proceedings, (see
Geene v. MEroy, 360 U S 474 (1959); Wllner v. Conmttee on
Character and Fitness, 373 U S. 96(1963); and Davis, Admnistrative
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Law Treatise, Section 7.05), so that the Governnent may not take
detrinental action in admnistrative proceedings unless the
i ndividual is given an opportunity to rebut the evidence presented
against him including the right to cross-examne w tnesses. There
is no constitutional requirenment that the right to cross-exam ne
W tnesses in admnistrative proceedi ngs nust be face-to-face in the
heari ng room It is sufficient that the individual charged is
given the opportunity to personally interrogate the wtness or have
a representative do so in his behalf at the place where the
deposition is taken, or submt <cross-interrogatories for the
W tness to answer under oath. Wth respect to the proceedings for
suspension and revocation of nmerchant mariner docunents in
particular, 46 USC 239(d) provides that any person whose conduct is
under investigation shall be allowed to cross-exam ne w tnesses.
Appel lant interprets this provision as requiring a face-to-face
confrontation, but there is no indication that this statenent
i nposes an additional duty higher than the constitutional

requi renment. The Conmmandant so held in Decision on Appeal 1534
( BERRI OS) . In the present case, Appellant submtted thirty-two
cross-interrogatories to M. Sweet, which he was required to answer
under oath. It is my opinion that the taking of M. Sweet's

deposition was in full conpliance with 46 CFR 5.20-140, 46 USC
239(d), and the case lawinterpreting Appellant's rights under the
Sixth Amendnent to the Constitution, and therefore, that the
deposition was properly admtted into evidence.

Appellant's second contention is that the certificate of
di scharge fromthe GULF ACE shoul d not have been adm tted because
it was irrelevant to the case in question, it was not a prior
i nconsi stent statenent, and, in any event, it was inproperly used
to inpeach Appellant's credibility as a wtness. On direct
exam nation Appellant testified that he had not been able to obtain
enploynment in the maritinme industry since 1971 because his docunent
had been revoked. On cross-exam nation, the Investigating Oficer
introduced into evidence a Certificate of Discharge from the SS
GULF ACE showi ng that Appellant had been enpl oyed aboard vessel in
1973. I ntroduction of the docunent was not immterial nor
irrel evant because it related directly to a subject Appellant
voluntarily brought up on direct exam nation. Wth respect to
Appel lant's contention that a witness may only be inpeached by a
prior inconsistent statement, 46 CFR 5.20-130 states that a w tness
may be inpeached in this way, but it does not state that this is

the only perm ssible nethod of inpeachnent. A witness nmay be
i npeached by evidence of conviction, prior bad acts or any of the
ot her acceptable techniques. Therefore, the fact that the

Certificate of D scharge from GJLF ACE was not a prior inconsistent
statenent nmade by Appellant is not grounds for excluding it from
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the record for the limted purpose of inpeaching Appellant's
credibility. Wth respect to Appellant's contention that the
Certificate of D scharge should not have been admtted w thout the
| nvestigating Oficer first laying a proper foundation, it is ny
opi nion that such a foundation should have been | aid. However
this error is not sufficient to mnmerit a reversal of the
Adm ni strative Law Judge's deci sion. Even if the testinony
concerning the SS GULF ACE were totally stricken fromthe record,
substantial evidence would still remain to support the Judge's
decision. (See Decision on Appeal 2083 SYBIAK). It is therefore
my opinion that adm ssion of the Certificate of D scharge w thout
first laying a proper foundation did not constitute reversible
error.

Appel lant's third contention is that he is entitled to the
return of his nmerchant mariner's docunent because the hearing was
not conpleted within sixty days of the District Court's mnute
entry ordering a new hearing to be held. The pertinent parts of
the mnute entry, dated 20 Novenber 1975, read as foll ows:

"IT IS ORDERED that this matter be, and is hereby
remanded to the Hearing Exam ner for the Departnent of
Transportation, United States Coast Quard, at Portsnouth,
Virginia, for further proceedings not inconsistent
herew t h.

I T IS FURTHER ORDERED that in the event the plaintiff
herein, John Richard Christen, is not given a new
hearing, after proper notice, within sixty (60) days from
the date of this order, his nerchant mariner's docunent,
previously revoked, shall be returned to him™

In accord with this order, Admnistrative Law Judge Ray C. Cowan at
Norfolk, Virginia, the successor to the hearing examner at
Portsnout h, signed an order on 9 January 1976 setting a new hearing
for 1000, 19 January 1976. The hearing opened on that date in
Norfolk, Virginia, within the sixty day requirenment set forth by
the District Court. Al t hough Appellant was not present at the
hearing, a notion for change of venue to New Ol eans, Louisiana was
filed on his behalf. The notion was granted, and the hearing was
reconvened on 3 February 1976 in New Oleans. | do not interpret
the District Court's mnute entry as requiring the hearing and the
rendering of a new decision and order to have been made within
sixty days, only that the hearing be reconvened within that tine.
Because the hearing reconvened on 19 January 1976, it is ny opinion
that the Coast Guard was in full conpliance with the court's order.
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| V.

Appellant's fourth contention is that his constitutional
rights were violated when the Master SS American Corsair inproperly
di scharged himfromthe vessel's service, and when he had to obtain
the aid of the Governnment of the Republic of the Philippines to
effect his repatriation to the United States. The nerit of
Appellant's allegations is beyond the scope of these proceedi ngs.
Neither a ship's master nor its owner is considered a public
of ficial, and their actions are not constitutional or
unconstitutional. See, for exanple, US. v. Watson, 391 F.2d 927
(C.A La. 1968) in which the court held that the nmaster of a vessel
cannot violate the Fourth Amendnent of the Constitution by
conducting a warrantl ess search, because he conducts the search in
his capacity as a private citizen.

V.

Appellant's fifth and final contention is that there is not
substantial evidence of a reliable and probative nature to support
the charge and specifications against him Appellant bases this
contention on tw theories (1) that the log entry describing the
incident is relevant to this proceeding was not prepared in
substantial conpliance with 46 USC 702, and (2) that there are
di screpancies anong the stories related by the wtnesses who
testified against him Wth respect to the log entry, it is true
that certain requirenents nust be net for a log entry to constitute
prima facie evidence of an act of msconduct, and that sone of
t hese requirenents were not nmet in the instant case. No copy of
the log extract was furnished to Appellant; it was not read to him
nor was he given an opportunity to make a reply. However, the
Adm ni strative Law Judge did not use the |l og extract as prinma facie
evi dence. Standing alone, the |og extract mght have been
sufficient to support the charge and specifications against
Appel lant, but the | og was supported by the live testinony of three
w t nesses and the deposition of a fourth. The cunul ative wei ght of
the log plus the testinony and deposition of the wtnesses
constitutes, in ny opinion, substantial evidence of a reliable and
probative nature. The discrepancies in the testinony of the
W tnesses are mnor and can be attributed both to the |ength of
tinme between the date of the offenses and the date of the hearing,
and normal "human error in recalling observations nade at a
di sorderly scene, or while the witness was excited." See Deci sions
on Appeal 1516 (ALFONSO and 1569 (BUNN). However, except for
t hese m nor discrepancies, each of the wi tnesses corroborates the
ot her. For the Admnistrative Law Judge to have accepted
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Appellant's version of the incidents, he would have had to find
that all four of the witnesses and perjured thensel ves and that the
Master had lied in preparing the extract. The Judge's
determnation of «credibility is to be upheld unless clearly
arbitrary and capricious. See Decision on Appeal 1836 (CASTILLO).
In ny opinion, the Judge's determnation of credibility was
reasonabl e, and his findings and order should not be disturbed.

CONCLUSI ON

Substantial evidence of a reliable and probative nature exists
to support the findings of proved. Furthernmore, no reversible
error was conmtted by the Adm nistrative Law Judge in admtting
into evidence the docunents conplained of by Appellant. It is
therefore ny opinion that the Judge's order should be affirned.

ORDER
The order of the Admnistrative Law Judge dated at New

Ol eans, Louisiana on 19 August 1976, revoking Appellant's nerchant
mariner's docunent is AFFI RVED

O W SILER
Admral, U S. Coast @Quard
Conmmandant

Signed at Washington, D. C., this 24th day of March 1978.
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