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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 30 July 1976, an Adm nistrative Law Judge of
the United States Coast Guard at New York, New York, suspended
Appel l ant's seaman's docunents for three nonths outright plus three
nmonths on twelve nonths' probation upon finding him guilty of
m sconduct . The specifications found proved alleges that while
serving as an "oiler" on board the United States SS MORMACPRI DE
under authority of the docunment above captioned, on or about 17-18
Cct ober 1975, Appellant:

(1) wongfully failed to performhis duties from 2000 to 2400
hours due to intoxication while the vessel was in the
port of New York,

(2) wongfully failed to properly perform his duties from
0800 to 0830 hours by making false entries in the engine
roomoiler's I og sheet while the vessel was at sea, and

(3) wongfully assaulted and battered a |icensed officer, to
wit, the Third Assistant Engineer, C. Ferneza, with a
danger ous weapon, to wit, a clipboard, while the vessel
was at sea.

At the hearing, Appellant was represented by professiona
counsel and entered a plea of not guilty to the charge and each
speci fication.

The Investigating Oficer introduced in evidence the testinony
of three witnesses and the three docunentary exhibits, including
rel evant extracts fromthe official |og book, and the nedical |og
book of the MORMACPRI DE

In defense, Appellant testified in his own behalf.

At the end of the hearing, the Judge rendered a witten
decision in which he concluded that the charge and three



speci fications had been proved. He then served a witten order on
Appel I ant suspendi ng all docunments issued to himfor a period of
three nonths outright plus three nonths on twelve nonths

pr obati on.

The entire decision was served on 12 August 1976. Appeal was
tinmely filed on 24 August 1976.

FI NDI NGS OF FACT

On 17-18 Cctober 1975, Appellant was serving as an "oiler" on
board the United States SS MORMACPRI DE and acting under authority
of his docunment both while the ship was in the port of New York and
at sea.

On 17 Cctober 1975, Appellant was standing the 2000 to 2400
hours watch as "oiler", under the direction of the third assistant
engi neer, M. C. Ferneza, while the vessel was being made ready for
departure fromthe port of New York. At approximtely 2100 hours
the Third Assistant Engi neer observed the Appellant standing on the
maneuvering platform and manipulating the main engine throttle.
QOperation of the throttle was beyond the scope of the duties of the
Appel  ant, as he was not trained nor |icensed as an engi neer. The
Appel | ant was verbal ly reprimanded by the Third Assistant Engi neer
for his conduct. During this encounter, the Third Assistant
Engi neer detected the snell of liquor on the Appellant’'s breath.
He also noted that the Appellant spoke with a slurred speech
pattern and was unstable in his novenents. The existence of these
physi cal manifestations was substantiated by the observati ons of
ot her crew nenbers. Due to his condition of intoxication, the
Third Assi stant Engi neer ordered the Appellant to | eave the watch.

The Appellant returned to the engine roomfor the 0800 to 1200
hours watch on 18 October 1975. As part of his assigned duties,
the Appellant was to nmake hourly checks of the over forty
tenperature gauges in the engine room and to record these
tenperatures on the "oiler's tenperature |og sheet". At
approxi mately 0830, M. Ferneza, who was serving as engi neer on the
wat ch, observed Appellant meking entries on the fornms for
tenperature readings for the 0900 and 1000 hours "rounds".
Appel lant testified that advance entry of tenperature readi ngs was
a custonmary practice for the oiler/firemen on the MORMACPRI DE, and
that this practice in no way affected the observance of his duty of
"maki ng the rounds" at the appropriate tines. He further testified
that if he detected deviations in the actual readings from the
recorded readi ngs, then the proper changes were nmade in the oiler
| og upon conpletion of the round. The Third Assi stant Engi neer was
aware that this practice of making advance entries was being
foll owed by the Appellant, having observed hi mdoing so on at | east
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six different occasions. M. Ferneza had never previously
attenpted to correct Appellant's performance in this respect, his
stated reason for restraint being that he was newy assigned to the
ship and that the practice was accepted by the other engineers
serving on board. (See transcript at p. 55). However, on this
particular occasion the Third Assistant Engineer corrected the
Appel lant by directing himto nake the entries in the log "on the
hour," when actually observed, while nmaking the rounds.

Shortly thereafter, the Appellant struck M. Ferneza with a
clipboard which held the tenperature | og sheets. The bl ow caused
a laceration on the Third Assistant Engineer's forehead which
requi red subsequent nedical treatnent. The Appellant was not
struck by M. Ferneza and did not sustain any injuries during this
brief nelee. The incident was not observed by two other crew
menmbers who were on duty in the engine room at that tinme. The
Master of the MORMACPRIDE conducted a subsequent shipboard
investigation regarding the incident and concluded that the
altercation was initiated by the Appellant. This conclusion was
entered in the ship's |og.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. It is contended that the evidence
presented at the hearing was insufficient to prove the three
specifications of the charge of m sconduct.

APPEARANCE: Phillips and Cappiello, New York, New York, by
Sidney H. Kal ban.

CPI NI ON
I .

Appel l ant argues that in adjusting the engine throttle, he was
follow ng a practice which he had nmai ntai ned since joining the ship
and that, therefore, his action cannot be construed as m sconduct.
He further states that there was no factual show ng that he was
i ntoxicated on 17 Cctober 1975. | disagree with both of these
all egations. The frequency of occurrence of past undetected (and
t herefore uncorrected) hazardous procedures has no bearing on a

finding of msconduct once these actions are discovered. The
i ncidence of past errors does not |icense perpetuation of the
errors in the future. Nei t her does it absolve a party of the

consequence of present m sconduct.

Appellant is not |icensed as an engineer. Operation of the
throttle is a procedure which requires the expertise of a person
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trained as a shipboard engineer. |In adjusting the throttle in the
absence of the engineer on watch, the Appellant was performng in
a capacity for which he was not trained. Conditions of extrem s or
ener gency, which would have justified his conduct, did not exist.
The officer supervising the engine room watch stated that he was
unaware that the Appellant had nade throttle adjustnents at
previous tinmes, and further testified that it was not a customary
shi pboard practice to allow the "oiler" to operate the throttle.
The Adm nistrative Law Judge accepted this testinony as fact, and
| find no reason to overrule this factual determ nation

Operation of the engine throttle by untrained personnel is an
i nadvi sabl e procedure which could jeopardize the safety of the
ship. The Adm nistrative Law Judge did not make a factual finding
as to whether the Appellant had the practical experience necessary
to operate the throttle. But, wi thout specific instruction by the
engi neer of the watch to adjust the throttle, | nust presune that
he did not. However, | need not decide whether this conduct wl|
support a finding of failure to performdue to intoxication. There
is no dispute that the Appellant was ordered out of the engine room
by the Third Assistant Engi neer after this encounter, and that he
therefore did not conplete his assigned watch. O the essence then
is why was this order given? |f the Appellant were intoxicated,
then he was the cause of his failure to stand the watch, and this
in itself would constitute failure to perform a duty. There is
sufficient evidence to support the factual finding that Appell ant
was i ntoxicated while on watch. Appellant does not argue any ot her
reason for his dismssal. Two witnesses testified at the hearing
to the effect that the Appellant displayed physical manifestations
of inebriation. The Appellant testified hinmself that he had a few
drinks earlier in the day. The Adm nistrative Law Judge found the
Third Assistant Engineer's dismssal of the Appellant from the
watch to be justified. There is sufficient evidence upon which to
base this finding.

Wil e the Appellant may suffer froma speech inpedi nent which
causes himto "slur" his words, as is argued, the fact that he was
under the influence of alcohol at the time of his dismssal is
substantiated by other evidence. The absence of an entry in the
ship's log regarding this incident is not determ native of whether
or not it, in fact, occurred. Commandant Appeal Decision 1646
(Wllianms). The first specification was proved.

There is no dispute regarding the fact that the Appellant nade
advance entries in the oiler's tenperature |log before actually
observing the various tenperature gauges on his hourly rounds.
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These gauges are safety devices which provide advance warni ng of
engi ne room conditions which threaten the security of the ship.
Proper nonitoring of these devices is a necessary safety precaution
whi ch nust be strictly observed. Hourly observation of the gauges
i's not enough. There nmust be a neans whereby current tenperatures
can be conpared to past readings in order that major fluctuations
fromthe normw || be noticed. Despite Appellant's experience, it
is doubtful that he can make an accurate recollection of the
readi ngs of over forty different gauges after conpletion of a
round, as he testified. The readings should be recorded when they
are made. Advance entry of the tenperature readings is a procedure
whi ch shoul d be di scouraged by the ship's officers. 1In this case
it was not.

The Third Assistant Engineer testified that he was aware that
the Appellant often nmade "oil |o0g" tenperature entries before the
rounds had been nmade. Yet before the incident at hand, he never
corrected the Appellant for following this practice. By remaining
silent, this officer gave acqui escence to a potentially hazardous
shi pboard practice followed by one of his subordinates, and in
doing so was as cul pable as was the oiler, perhaps even nore so.
The supervisory officer of +the engine room watch has a
responsibility to instruct the seanmen in proper safety precautions.
Since this was not done, Appellant's actions in making advance
entries in the oiler's tenperature | og cannot be construed to be a
failure to properly performhis duties.

The specification in question alleges that the Appellant nade
"false" entries in the oiler's | og book. However, no evidence was
presented to show that the advance entries differed fromthe actual
tenperature readings at the specified tine. Wthout this evidence,
there is no showing that the entries were false. Therefore, the
second specification was not proved, and the findings of the
Adm ni strative Law Judge are reversed to this extent.

Appel | ant argues that he was defending hinself froman attack
initiated by the Third Assistant Engineer when he struck this
officer. The Third Assistant Engineer testified that after he gave
the Appellant a verbal adnonishnment regarding the oiler book
notati ons, the Appellant commtted an unprovoked battery on him
The Third Assistant Engi neer was injured. The Appellant was not.
There were no other witnesses to the altercation. Essentially, the
factual dispute was decided by the rejection of the testinony of
one witness and the acceptance of the testinony of another.
Questions of credibility of witnesses are within the sole province
of the fact finder. Resolution of issues of credibility by
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acceptance of the testinony of a witness will not be disturbed on
appeal absent overwhel m ng evidence that the testinony of the
w tness was inherently incredible. Commandant Appeal Decision 1831
(Creer). | find no such evidence on review The Appellant has
of fered no theory as to why the Third Assistant Engi neer woul d make
an assault wupon him Appel lant's argunent of self defense is
therefore rejected. The Third specification was proved.

CONCLUSI ON

The test for review of an Admni strative Law Judge's deci sion
is whether there is substantial evidence to support the Judge's
findi ngs. Commandant Appeal Decision 1796 (Garcia). There is
substantial evidence that the Appellant was unable to performhis
duties due to intoxication and that he commtted a battery upon an
of ficer of the MORVMACPRI DE. Both of these offenses were serous
acts of msconduct by the Appellant, but the latter is the npst
reprehensible. A deliberate attack on a ship's officer is a grave
of fense, which was aggravated in this case by the fact that the
of ficer was performng his duties while on watch at the tine.

ORDER

The order of the Adm nistrative Law Judge dated at New York,
New York on 30 July 1976, is AFFIRVED as nodifi ed.

E. L. PERRY

Vice Admral, U S. Coast Cuard
Vi ce Commandant

Si gned at Washington, D. C. this 26th day of April, 1977.
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