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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 26 August 1974, an Adm nistrative Law Judge of
the United States Coast Guard at Houston, Texas, revoked
Appel l ant's seaman's docunents upon finding himinconpetent. The
specification found proved alleges that while serving as a second
mate on board SS M SSOURI under authority of the docunents above
captioned, on or about 3 Novenber 1973, Appellant was, and at the
time of hearing was still, nmentally inconpetent to perform the
duties for which he held the |icense and docunents issued by the
Coast CQuard.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence voyage
records, the testinony of w tnesses, given both in person and by
deposition, and certain nedical records.

In defense, Appellant offered in evidence a deposition
containing further nedical evidence.

At the end of the hearing, the Admnistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved. He then entered an order
revoki ng all docunents issued to Appell ant.

The entire decision was served on 20 Septenber 1974. Appeal
was timely filed on 11 October 1974, and perfected on 13 January
1975. (In the course of this matter, Appellant is variously
identified by his nunber 85548-D1, as either "Z" or "BK'; this is
apparently due to the failure to strike one of the alternatives
printed on the charge sheet. Appellant's identification has been,
in fact, since 1937, a "Z-nunber").



FI NDI NGS OF FACT

On 3 Novenber 1973, Appellant was serving as second mate on
board SS M SSOURI and acting under authority of his |license and
docunent while the ship was at sea. Appearance of erratic conduct
in the navigation of the vessel at that tinme led to subsequent
observation at the U. S. Public Health Service Hospital, New York,
whi ch observation gave rise to a nedical opinion that Appellant was
unfit for sea duty.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm nistrative Law Judge. It is contended that the hearsay nature
of the evidence renders it insufficient on which to predicate
findings and that the order should be nodified to permt Appellant
to hold a license as "night nmate" and to retain his certificate for
unl i censed capacities.

APPEARANCE: Mandel |l and Wight, Houston, Texas, by Arthur J.
Mandel | , Esq.

CPI NI ON
I

Many of the matters which Appellant argues as necessitating
reversal of the findings are questions of the use of alleged
hearsay. Mst of these prove, in the event, to be irrel evant.

For exanple, it is objected that testinony of the master was
permtted to refer to statenents nmade to him by other crewnrenbers
of the vessel who should, under 46 CFR [137.] 5.20-95 (a), have
been call ed as w tnesses because they were available to testify and
whose hearsay statenents hence should have been excluded. It is
true that early in the proceedings the intention was stated to take
the testinony of these w tnesses by deposition, but this was not
done. If this were all, the effect would have to be wei ghed. More
i nportant matter devel ops, however.

At the outset of the hearing the Investigating Oficer
announced his intention of proving certain facts and, on the
strength of those facts, noving that the Adm nistrative Law Judge
exercise his authority under 46 CFR [137.]5.20-27 to require
subm ssion to exam nation. Prior to the conclusion of the first
session, at which an entry in the Oficial Log Book of M SSOURI had
been admtted into evidence, the Adm nistrative Law Judge, on his
own notion, read the section of the regulations applicable to
medi cal exam nation in cases in which the nental condition of the
person charged is in controversy and asked whet her Appell ant woul d



voluntarily submt to examnation by a Public Health Service
Psychiatrist. The reply was that he would do so w thout objection
if the Admnistrative Law Judge determned that it was proper. The
Adm ni strative Law Judge stated that he thought it would be proper
"because there's a serious charge against this mn ..." No
reference was nmade to the provision in the regulations that a
decision to refer a person for exam nation should be made "on the
evidence or information submtted...by the Investigating Oficer,"
but the potential fault here is avoided by the consent of Appell ant
to the procedure.

When the hearing was adjourned no firm provisions had been
made for examnation or for what was to be submtted to an
exam ni ng psychiatrist as an aid in the exam nation, although it
was made clear that certain depositions would be arranged for and
a date of 25 January 1974 was set for reconvening.

From the record of proceedings on the date of reopening it
seens clear that sone transactions had taken place off the record.
It is certain that the Investigating Oficer sent a letter to "Dr.
Sarrigiannis,” later identified as Chief, Psychiatry Departnent,
USPHS Hospital, Staten Island, N Y., the contents of which had not
been settled at hearing as proper for subm ssion to the eval uating
psychiatrist. (It appears also that the Adm nistrative Law Judge
was not involved with the arrangenents for the exam nation since a
letter from the psychiatrist refers to the letter of the
| nvestigating Oficer only, and states that report was bei ng nade
to the Adm nistrative Law Judge pursuant to the Investigating
Oficer's letter.)

In the Investigating Oficer's letter he enclosed, in
expl anation of the contention that Appellant was unfit, (1) a copy
of the Oficial Log-Book Entry admtted into evidence, (2) a copy
of informal notes nmade by the master of M SSOURI as a chronicle of
Appel l ant's behavior, and (3) a nenorandum of the Investigating
O ficer "outlining the reasons for bringing charges against M.
BURKE and the neans of proof which we intend to enploy." Itenms (2)
and (3) were not nade part of the record in the case.

Prior to resunption of the hearing on 25 January, Appellant's
counsel had seen a copy of the Investigating Oficer's letter and

had i mediately, in witing, protested strongly to the
Adm ni strative Law Judge over the materials submtted to the
doct or. He also objected to the characterization of the
exam nation, in the letter, as having been "ordered" by the

Adm ni strative Law Judge when in fact it had been undertaken
voluntarily, w thout order, by Appellant. The error here is al nost
irremediable, at this stage, because there is no way of
ascertaining what proper subm ssions were nmade to the doctor. A
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step toward correction was nade by the Adm nistrative Law Judge,
that any matters submtted to the doctor as fact woul d have to be
proved in the course of the hearing.

Since the testinony of both the master and the chief mate,
taken by deposition, was founded in large part on reports and
statenents of other persons in the crew and since these other
persons were not deposed or otherw se called upon to give evidence,
the case presented fromthis aspect is vulnerable to the objections
raised. |If the weight of the nedical opinion is to depend upon the
truth of the factual subm ssions to the psychiatrist then the
evi dence of those facts nmust be of the quality upon which an
adm ni strative |aw judge hinself may base finding of fact. 1In this
respect then, hearsay alone would be insufficient and the
availability of wtnesses would preclude the use of hearsay
statenents under 46 CFR 5. 20-95(a).

This is not to inply that the "evidence or information"
referred to in 46 CFR 5.20-27 mnust, when the orderly procedure
contenplated in that section is followed, be of the nature to
sustain ultimate findings but only of something akin to "probable
cause," with the result to be determned by the state of the entire
record. Needless to say, orderly procedure calls for a settling of
materials to be submtted when the section is invoked.

The determnation in the instant case may be nade, however, on
the whole record, and even wthout recourse to questionable
materials so that the purely evidentiary "hearsay" conplaints of
Appel | ant are avoi ded.

On 29 April 1974, after depositions of the master and the
chief mte of MSSOURI were admtted into evidence, the
| nvestigating Oficer rested. A notion to dismss was made for
Appel | ant and was deni ed. Counsel then expressed surprise that the
letter of the psychiatrist had been admtted into evidence,
although it had in fact been admtted as part of Adm nistrative Law
Judge's Exhibit | on 25 January. He then declared that he desired
to have Appel |l ant appear as a witness in his own behalf, and 5 June
1974 was set for the date of continuance. Not hi ng of record
appears on that date, but on 2 August 1974, the Adm nistrative Law
Judge convened, presumably w thout the parties, and recorded that
at the request of, probably, the Investigating Oficer, he had
granted a notion to reconvene on 22 August. Wen the hearing was
resumed on that date, it becane apparent that off-the-record
transactions had occurred. There 1is, wunattached anong the
exhibits, an order of the Admnistrative Law Judge dated 6 June
1974, on notion of Appellant, to take the oral testinony of the
psychi atrist at New York on cross-exam nation, with "both sides"
permtted to question. On the the taking of the deposition before
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an admnistrative law judge in New York, the witness was identified
as a witness for the defense, but the recorded deposition was
admtted into evidence as Investigating Oficer's Exhibit 6. This
| ast may have been done because Appell ant sought to introduce only
sel ected questions and answers from the docunent while the
| nvestigating Oficer demanded the entry of the entire testinony
into the record. This testinony alone is sufficient on which to
predicate the ultimate findings in this case. The doctor denied,
unequi vocal ly, that the material furnished by the Investigating
O ficer in Decenber had contributed to the form ng of her opinion
whi ch was, in fact, based upon the psychiatric and psychol ogi cal
interviews conducted, observation of Appellant, and his known
medi cal history. The opinion was that Appellant was not fit for
service at sea.

Appel | ant conpl ai ns t hat the qualification of Dr.
Sarrigiannis, the psychiatrist, as an expert was not established.
Wiile it is true that in his Decision the Adm nistrative Law Judge
isinerror inreferring to her as "Medical Director of the U S.
Public Health Service Hospital" (inplying that she was the nedi cal
Oficer in Charge of the Hospital), nevertheless, Dr. Sarrigiannis
has the rank of "Medical Director” in the Service and is the Chief
of the Psychiatry Departnment of the Hospital. This is nore than
adequate to sustain her qualification to testify as the actua
exam ning psychiatrist. Further, it is noted that even upon oral
cross-exam nati on sought by Appellant her qualification was tacitly
accepted. There is no issue here at all.

Alternatively to the requested reversal of findings, Appellant
asks that the order of revocation be nodified so as to:

(1) Leave the order directed only to the license and not to
the certification as able seanman and entry ratings, and

(2) authorize the issuance of a license limted to service as
a "night mate," without permtting service at sea.

The predicate for this request for nodification is an opinion of
Dr. Sarrigiannis that Appellant is capable of serving in an
unlicensed capacity or in shipboard activities limted to
"shoresi de" peri ods.

For the first consideration here it is noted that an
adm ni strative |law judge is not bound by the recommendati ons of the
psychi atrist or even by the nedical findings and opinion. Al though
the nmedical opinion is of great weight in the ascertainnment of a
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medi cal condition, the ultimate finding as to fitness of the person
is a function of the admnistrative |law judge's authority. The
di squalification of Appellant by inconpetence is based upon a sound
medi cal opinion of his condition but whether he is inconpetent for
all, some, or only certain duties is a matter for the sole
determ nation of the licensing admnistrator, not the nedical
authority. The admnistrator's authority to evaluate, in these
proceedi ngs, has been delegated to the trier of facts for initial
deci si on.

It was determ ned here, and there is no patent error in the
ruling, that the disability is of such a nature as to preclude
service at sea in any capacity. This is not a case of professional
i nconpetence,in which there mght be nothing repugnant between
disability to serve in a nore responsible position and ability to
function in a | ess demandi ng position. The psychiatric condition
found affects a person's ability to serve at sea in any capacity at
all.

Further, revocation is the only appropriate order for cases of
this sort. Admnistrative |aw judges do not have authority to pass
upon initial applications nor can they, by sone reservation of
decision or qualification of order retain jurisdiction to pass upon
inthe future what is essentially the issuance of a new |icense or
certificate. The determnation as to restoration or replacenent of
licenses and certificates after a finding of inconpetency is
necessarily reserved to the agency as Ilicensing authority,
functioning in a different capacity fromthat of investigation or
of adjudication under the Adm nistrative Procedure Law.

Y

Wth respect to Appellant's desire for an order authorizing
service as a "night mate" or licensed officer limted to pier-side
activities,there is one chief reason why the Admnistrative Law
Judge could not issue such an order, as well as reasons why, on
appeal, the admnistrator will not nodify his order toward that
end. It may be noted that in the one instance in which an
admnistrative law judge is authorized to revoke a license or
certificate and order the issuance of another (professional
i nconpet ence; 46 CFR 5.20-170 (d), he is authorized to do so only
for "issuance of one of a |ower grade.” No grade "night mate" or
"mate-port activities only" has been authorized by the agency and
therefore an adm nistrative | aw judge could not order issuance of
such a license.

Whet her the adm nistrator may or should create such a |icense,
and aut hori zation of one such license in the instant case woul d be
such a creation, is another matter; there can be no hesitation in
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hol ding that such a license may not properly be authorized and that
there is no abuse of discretion in failing to create one for this
or any other case.

The licenses of masters and mates for inspected vessels are,
i ndeed, the creation of Congress, by legislation, albeit in
recognition of centuries old |l aws and custons of the sea based upon
need and the realities of shipping. 46 U S . C 224, 224a., 226
228. In speaking of mates, in section 228, there is a distinction
made as to:

(1) <chief mtes of (i) ocean and coastw se steam vessels
(i1) sail vessels of over 700 tons;

(2) second and third mates (ocean and coastw se steam
vessel s) who shall have charge of a watch; and

(3) mates of river steaners.

The license is spoken of as "authorizing [the holder] to
perform..on the waters upon which he is qualified to act..." Wile
section 224 authorizes "classification" of licensed deck officers,
this classification cannot go beyond the statutory bounds as to
types of vessel and waters to be covered. Apart from mates for
"river steamers” and chief mates for certain sail vessels, the only
service of mate for which a license is authorized and prescribed by
Congress is that aboard "ocean and coastw se steam vessels." To
serve on such a vessel as mate of the watch one nust be qualified
to performthe duties on ocean and coastw se waters.

The concept of "night mate" is, either fromthe "tradition of

the sea" or from the U S Ilicensing laws point of view of
relatively recent origin. The termis sonetines expressed, not too
accurately, as "relief mate." Essentially, a person so enpl oyed

may be expected to be assigned tasks ranging from those of a
watchman on a vessel not being worked at all to those of a
wat chst ander on a fully working ship readying for sea. This is not
the place to undertake a study of the types of duty such a person
may be called upon to performor to attenpt to prescribe rules as
to when a person so enployed nust, fromthe effect of one |law or
risk of liability or another, hold a nmate's license. Suffice it to
say that no statute and no regul ation requires, as such, a "night
mate," nor a mate of sonme l|limted ability or usefulness not
contenplated in the existing statutes requiring and authorizing
mates' |icenses. As pointed out already, these | aws require that
a person holding a license of the kind issued to Appellant, for
st eam vessel s, ocean and coastw se, nust be qualified to perform
duties on those waters, a nmaster, as Appellant was, preem nently
over mates. (It is noted here that no question has been raised as
to the possibility of revoking Appellant's |license as master and
i ssuing one as a mate, and the possibility cannot arise, fromthe
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nature of the inconpetence found, but the idea of a "mate" limted
to "in port," "non-navigating," "non-operational" duties is as
repugnant as that of a licensed master who is not permtted to go
to sea.)

As a purely practical consideration, it can also be seen that
when a master or a conpany has in mnd the performance of duties in
t he course of which the performer would, by law or the terns of the
enpl oyer's desires, be required to hold a mate's license, the
possibility is always immnent of fire, oil spills, collision, or
some energency which woul d necessitate getting the noored vesse
underway. (" Moored" here nust contenplate conditions of being at
anchor and of being made fast to a pier. No delineation of the
vari ety of possible anchorages need be undertaken.) In short, the
responsibility, the need for |eadership, the facing of critica
decisions, all may easily be as great as or even exceed those in
t he underway situation. It would be anomal ous for the agency to
put a stanmp of approval, relied upon by a nmaster or enployer, on a
licensee who is unable to perform the fundanental and ultinate
tasks for which he is licensed, by reason of inconpetence.

| find that not only was the Adm ni strative Law Judge correct
in not granting the request of Appellant for an order to issue a
mate's license limted to in-port service only, for the reason that
he could not order issued what the agency itself has not provided
for, but that the admnistrator, by the strictures of the statutes
and the absence of good reason to attenpt to expand such of the
licensing activities as may be discretionary, may not authorize
i ssuance of a license which would be a contradiction in terns.

Vv

Some comment nust be nmade on collateral activities not gernmane
to the issues presented at hearing or on appeal but of sone
significance in the disposition of the matter for the future.

Pendi ng appeal fromthe initial decision, Appellant applied to
the Adm nistrative Law Judge for issuance of a tenporary |icense
and a certificate for service in the unlicensed ratings held by
him pursuant to 46 CFR (137.) 5.30-15. The Investigating Oficer
filed wth the Adm nistrative Law Judge a reply to the "notion",
stating that "The United States Coast Guard has no objection to the
i ssuance of a tenporary |license to Respondent WIlliam G| bert Burke
limting said license to discharging his duty as a night mate
Further it has no objection to restoring Respondent his seaman
docunent No. Z-85548-Dl1, in accordance with Rule 137-30-15."

This statenent of the Investigating Oficer has no foundation
in fact. The cited section is clearly expressive of agency policy.
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When a suspension or a revocation is ordered under conditions of
such a nature "that the presence of the person charged on board a
vessel, either imediately or for the indefinite future, would be
i nconpatible with the requirenents of safety of life or property at

sea,"” no tenporary authority should be issued pending appeal. On
analysis, it can be seen from the renedial nature of these
proceedings that in the case in which revocation is ordered the
issuance of a tenporary license or certificate is entirely

inconsistent wwth the need and purpose of the order, and it would
be anomal ous to authorize even pending appeal the shipnent of a
person who had, after hearing, been found to possess such qualities
as to render a vessel unseaworthy for an unsuspecting owner. See
Boudoin v Lykes Bros. SS. Co., 348 U S. 336.

The Adm ni strative Law Judge properly denied the request. On
18 Cctober 1974, Appellant obtained a tenporary restraining order
in Gv. 74-H - 1411 in the U S District Court for the Southern
District of Texas, which ordered the return of his license and
merchant mariner's docunent and prohibited action under the
Adm ni strative Law Judge's order, pending a hearing on Appellant's
nmotion for a tenporary injunction. The license was to be limted
to service as "night mate" only.

The order was not literally conplied with; that is, the actua
| i cense and docunent were not restored to Appellant, but, instead,
a tenporary license and docunent, executed in manner and formlike
an ordinary tenporary authorized by an adm nistrative |aw judge
pendi ng an appeal, was issued by the senior Investigating Oficer,
Marine | nspection Ofice, Houston, on 22 Cctober 1974, with service
under authority of the tenporary limted to vessels "not navigating
or berthed in the United States only." This tenporary expired, on
its own terns, on 5 Novenber 1974. A "license" of this sort is not
aut hori zed under the regulations for the reasons set out above, as
recogni zed by the Adm nistrative Law Judge who had stated, in his
order on Appellant's request for a tenporary, "Furthernore, there
is no provision for issuance of a night mate only license.” The
tenporary seens to have been issued here, wth the stated
condition, as a good-faith attenpt to conply with the court order
and,at the sanme tinme, retain physical custody of the revoked
papers. The issuance of this docunent does not create an estoppel
to effective assertion of the position that there is no such thing,
under the statutes, as a "night mate |icense."

On 7 Novenber 1974 the Court issued a tenporary injunction
preventing admnistrative effectuation of the Admnistrative Law
Judge' s order pending the Commandant's deci sion on appeal "and/or
" final judgenent of the court. Appellant was ordered not to use
his license (identified as a license "as second mate") for signing
on any vessel for the purpose of sailing on any voyage, foreign or
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donestic, but only "to obtain enploynent as night mate." It was
ordered that the paragraph containing these conditions be attached
to Appellant's license. It was also provided that Appellant was
free to sail in any unlicensed capacity for which he held an
endorsenment on his nerchant mariner's docunent.

It is not known whether the District Court gave weight to the
| nvestigating Oficer's submssion nentioned above, but the
subm ssion, in view of its plain departure from published policy,
is not considered as creating an estoppel any nore than does the
action of the Senior Investigating Oficer at Houston.

It may be noted that the final order of the court did not go
to issuance of a license which, on the reasoning stated herein, is
not authorized under |aw and which, in view of the undefined nature
of the position of "night mate," is essentially nmeaningless, but to
physi cal attachnment of a provision of the court's order to a
license valid on its face. There is no need for speculation as to
who would utilize a person holding such credentials for what sort
of enploynment or what form of liability mght be incurred as a
result, with "unseaworthiness" often found while a vessel is noored
Seas Shipping Co. v Sieracki, 1946, 328 U. S. 85, Crawford v Pope &
Talbot, Inc, CA 3, 1953, 206 F. 2nd 784, Ross v Steanship Zeal and,
CA 4, 1957, 240 F. 2nd 820) or even in a drydock (Cakes v G aham
Towing Co.. D.C.E.D. Pa., (1950), 135 F. Supp. 732).

CONCLUSI ON

The findings of the Admnistrative Law Judge are supported by
the requisite evidence and are not arbitrarily or capriciously
arrived at. H s order is the only appropriate order for renedying
the condition found.

ORDER

The order of the Adm nistrative Law Judge dated at Houston
Texas, on 26 August 1974, is AFFI RMED

O W SILER
Admral, U S. Coast @Quard
Conmmandant

Si gned at Washington, D. C., this 7th day of May 1975.
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