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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137.30-1, (now 5.30-1).

By order dated 17 July 1974, and Adm ni strative Law Judge of
the United States Coast Guard at Long Beach, California, suspended
Appel lant's seaman's license for 3 nonths outright plus 6 nonths on
12 nmonths' probation upon finding himguilty of m sconduct. The
speci fication found proved alleges that Appellant, while serving as
Qperator on board the United States MV Pl ONEER under authority of
the license above captioned, did from28 April 1974 through 26 June
1974 wongfully operate said vessel on forty-one occasions w thout
a valid Certificate of Inspection.

At the hearing, Appellant elected to act as his own counsel
and entered a plea of guilty to the charge and specification.

The Investigating Oficer introduced in evidence a copy of the
vessel's Certificate of Inspection, an Arendnent to the Certificate
of Inspection and a Tenporary Certificate of Inspection.

I n defense, Appellant offered in evidence a statenent by way
of explanation to his plea of guilty.

At the end of the hearing, the Judge rendered an oral decision
in which he concluded that the charge and specification had been
proved by plea. He then entered an order suspending the |icense
i ssued to Appellant for a period of 3 nonths outright plus 6 nonths
on 12 nonths' probation.

The entire decision was served on 17 July 1974. Appeal was
timely filed.

FI NDI NGS OF FACT

During the period 28 April 1974 to 26 June 1974 the Appell ant
served as operator on board the MV PIONEER and acted under



authority of his license while the vessel was operated on forty-one
occasions without a valid certificate of inspection. The facts are
not in dispute.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. The bases of appeal are sonewhat vague
and exceptions have not been properly raised. Because of an error
in the Judge's order the appeal nust be considered. Ther ef or e,

what is believed to be Appellant's basis of appeal wll also be
di scussed.
APPEARANCE: APPELLANT, pro se.

OPI NI ON

Appellant's first contention seens to be that the Judge nade
nunerous errors in his findings of fact and, in effect, he requests
a de novo consideration of his case rather than a proper appellate
revi ew. It is sinply not the function of an admnistrative
review ng authority to act as a trier of fact and substitute its
judgnent for that of the Admnistrative Law Judge. Appel | ate
review is properly confined to the correction of errors of |aw
The Judge's findings of fact will only be altered if determned to
have been arbitrary and capricious as a nmatter of |aw In the
instant case, it cannot be said that, as a matter of |aw, the
findings of fact upon which the finding of m sconduct rests are
arbitrary and capri ci ous.

I
Appel lant also contends that the penalty inposed by the

Judge's order is excessive. The degree of severity of an order is
a matter peculiarly within the discretion of the Admnistrative Law

Judge. This being so, an order will be nodified on appeal only
upon a clear showing of arbitrary and capricious action on his
part. In this case the Appellant has not only been an operator of

i nspect ed passenger carrying vessels for a nunber of years but has
al so been the owner of passenger vessels. The acts commtted were
those in violation of the laws relating to maritine safety
established for the protection of the public at large. Appellant
has a duty to conply with such laws and a breach of this duty is
considered to be of a nobst serious nature. | do not find as a
matter of law that the Adm nistrative Law Judge's order dated 17
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July 1974 i s excessive.
11

Al t hough Appel | ant does not specifically address the fault,
the order of the Admnistrative Law Judge in this case is
predi cated on an error.

At an earlier hearing on another matter involving Appellant's
license (a case heard by the sane Adm nistrative Law Judge), an
order had been entered on 9 January 1974. This order suspended
Appellant's license for a period of four nonths and al so provi ded:

"Your said license is further suspended for an additional
three (3) nonths which additional suspension shall not be
effective provided no charge under R S. 4450, as anended
(46 USC 239), is provided against you for acts commtted
within twelve (12) nonths fromthe date of term nation of
the said foregoing outright suspension.”

This order was appeal ed by Appellant and the Adm nistrative Law
Judge authorized 1issuance of a tenporary license pending
di sposition of the appeal or the expiration of six nonths,
whi chever should first occur. This tenporary |license was issued on
31 January 1974.

When the instant case cane to hearing the appeal in the
earlier case was still pending. nothing the dates of the offenses
in the instant case, proved by plea of guilty, the Adm nistrative
Law Judge observed:

"I have no choice but to give you the three nonths'
outright suspension, which is the probation [sic] from
the old one." R/ 19.

He also stated that were it not for the earlier case his order in
the instant case woul d have been for only a period of suspension on
probation with nothing outright, but that since probation had been
violated the m nimum order (including three nonths outright) was
being given. R-20. Sonme of the reasoning in this connection is
not quite clear (of which nore is said later), but the error is
present .

It is true that the order in the earlier case did not follow
the form presently prescribed for a conbined suspension/
suspensi on-on- probation order (46 CFR 5.20-170(e)-fourth item, in
that the period of probation was not framed (as the begi nning of
t he outright suspension period, but rather at the end of it. Thus,
had the earlier order been effective as of 9 January 1974 the
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offenses in the instant case would have fallen partly within the
period of outright suspension and partly within the designated
period of probation, by hypothesis comencing on 9 May 1974. Wile
the offenses would have violated probation sone would, and the
i nposition of the three nonths previously held in abeyance woul d
have been necessary.

But the fact is that an appeal had been filed in the earlier
case, a fact of which the Adm nistrative Law Judge was aware. An
appeal stays execution of the order appealed from (especially in
view of the fact that a tenporary I|icense had been issued,
specifically authorizing service during that would ot herwi se have
a period of prohibited service). Appellant's acts which led to the
hearing in the instant case were therefore not commtted during a
period of probation; he was not yet on probation, even assum ng by
hypot hesi san ultimate affirmance of the Adm nistrative Law Judge's
order. The order of a three nonth outright suspension in the
i nstant case was thus inproper because based on a m sconception of
the true situation

Y

The Adm nistrative Law Judge did, neverthel ess, recognize a
facet of the problem before himand did make sone effort to dea
with it. He declared in open hearing, taking cognizance of the
fact that his earlier order had been appeal ed, that should "The
Commandant reverse ny decision of January 1974" the order in the
i nstant case would be anended so as to elimnate the three nonth
outright suspension and | eave only six nonths' suspension on twelve
nmont hs' probation. This was realistic attenpt to face facts, for,
despite the lack of finality in the earlier case. it would have
been an exercise in vacuity to pretend that it did not exist as a
matter to be considered. Not all | oose ends were dealt with, such
as the anomaly, in the event of affirmance of the earlier order, of
two different, coexisting to sonme extent, periods of suspension on
probation but this, of course, is a logical om ssion follow ng the
m st aken belief that the earlier order was spent because of the
purported execution of its full effect of suspension. This is not
the place for issuance of conplete guidelines for the handling of
such, fortunately rare, instances. It is enough for now to note
wi th approval that cogni zance was taken, as a fact, of the earlier,
al t hough not yet final, action.

Vv

Since the order in the instant case is necessarily to be
approved as to its valid part and since the outright suspension
ordered in the earlier case has been served, pursuant to Decision
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on Appeal No. 2008, with a remai ni ng suspensi on on probation still
extant from that action, it is equitable to supersede the valid
remai nder of No. 2008 by incorporating it into the final order in
the instant case, which is framed to give a fair accounting under
all the circunstances.

ORDER

The final order in Decision on Appeal No. 2008 is REAFFI RVED
but the portion remai ni ng unexecuted as of the date of the Decision
and Order herein is VACATED this date, the substance of the
remai nder being considered in the formng of the final order
herein. The findings of the Adm nistrative Law Judge nmade at Long
Beach, California on 17 July 1974 are AFFIRMED, and his order of
that date is MODI FIED by elimnating therefrom the reference to
outright suspension and by adjusting the remainder to provide for:
a Suspension of six nmonths which will not be effective provided no
charges are found proved for acts commtted by Appellant within
twel ve nonths of the date marking the term nation of the outright
suspension affirmed in Decision on Appeal (o. 2002. As MOD FI ED,
the order is AFFI RVED

E. L. PERRY
Vice Admral, U S. Coast Cuard
Vi ce Commuandant

Signed at Washington, D. C., 10th day of March 1975.
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