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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 20 March 1974, an Adm nistrative Law Judge of
the United States Coast CGuard at New York, New York suspended
Appel l ant' s seaman docunents for 1 nonth outright plus 2 nonths on
12 mont hs' probation upon finding himguilty of msconduct. The
specification found proved alleges that while serving as an
ordi nary seaman on board the SS SEATRAI N MAI NE under authority of
the docunent above captioned, on or about 16 Decenber 1972,
Appel  ant did wongfully assault and batter with his fists a fell ow
crewnrenber, Edward Collins, while the vessel was in San Franci sco.

At the hearing, Appellant was represented by professiona
counsel and entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence five
depositions and a log entry fromthe vessel.

I n defense, Appellant offered in evidence various docunents
relating to suspension and revocation proceedings against the
docunent of the alleged victim Edward Collins.

The Judge rendered a witten decision in which he concl uded
that the charge and specification had been proved. He entered an
order suspending all docunents, issued to Appellant, for a period
of 1 nonth outright plus 2 nonths on 12 nonths' probation.

The entire decision and order was served on or about 11 April
1974. Appeal was tinely filed on 17 April 1974.

FI NDI NGS OF FACT

On 16 Decenber 1972, Appellant was serving as an ordinary
seaman on board the SS SEATRAIN MAI NE and acting under authority
of his docunment while the ship was in the port of San Franci sco. At



approxi mately 0300, Appellant and Edward Collins were involved in
an altercation which resulted in serious injuries to both,
including a bullet wound in Appellant's face and multiple stab
wounds in Collin's chest. Police officers arrived on the scene, a
poi nt al ong the Enbarcadero adjacent to the vessel, in the course
of normal patrol duties. They discovered Collins lying on his
back, straddl ed by Appellant, who was striking himabout the face,
shoul ders and chest with his fists. A bloody knife was renoved
from Appel  ant's pocket and a gun owned by Collins was found a few
yards away. A second knife was discovered a few hundred feet away
by other police officers sonme four hours later. Upon the arrival
of the police officers, Appellant attenpted flight and was shortly
apprehended. He was found to be sonewhat incoherent and in a state
of near shock. Collins was in shock and in such a weakened
condition as to necessitate assistance fromthe police officers in
getting to his feet.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. It is contended that:

(1) the finding that Appellant exceeded the limts of
sel f-defense is not supported by substantial evidence;

(2) Appellant's physical condition made him incapable of
know ngly and wongfully commtting assault and battery;

(3) Appellant's actions were justifiable and consonant with
a reasonable belief that his Iife was in danger; and

(4) The order of the Admnistrative Law Judge is overly
severe under the circunstances.

APPEARANCE: Schul man, Abarbanel and Schl esi nger, New Yor k.
OPI NI ON
I

The evidence of record is devoid of facts bearing upon
inception of the altercation in question. As to the progression of
the fight, the evidence shows only that each man was seriously
injured by a deadly weapon belonging to the other. The evidence
does show, however, how the incident term nated. The police
of ficers, upon whose arrival Appellant fled, wtnessed himstriKking
Collins, who lay defenseless on the ground, about the head and
shoul ders. Appel  ant speculates as to the events immediately
preceding the officer's arrival. Unfortunately there is no
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evi dence on the record to substantiate these specul ations. The
evi dence does show that Appellant was found striking a defensel ess
man and, a prima facie case of assault and battery was established
by this evidence. Appellant failed to rebut this and offered no
evi dence tending to support the defenses he now puts forth. | f
Appel l ant had indeed been the original victim of an assault by
Collins, the judge was clearly warranted in finding that he
exceeded the reasonable limts of self-defense.

As to Appellant's physical condition and state of mnd, the
evidence clearly denonstrates that he had the capacity to not only
strike Collins, by also attenpt flight and resist arrest. Wile it
is possible that an inference of nental incapacity m ght be drawn
fromthe sanme evidence, it cannot be stated as a matter of |aw that
the judge's findings in this regard were arbitrary and capri ci ous.
Where the totality of the evidence may reasonably give rise to
conflicting inferences, the choice of the trier of fact will not be
di sturbed on appeal when, as in this case, it is supported by
substantial evidence of a reliable and probative nature.

The neritless nature of Appellant's third basis for appeal is
denonstrated in the above discussion of his first contention. Once
Col l'i ns had been rendered defensel ess - and he was def ensel ess when
the police officers arrived on scene - Appellant could no |onger
reasonably fear for his own safety.

Y

Assault and battery is a serious offense which strikes at the
very essence of the purpose for suspension and revocation
proceedi ngs, the pronotion of safety. An offense of this nature
woul d normally warrant a far nore burdensone order than that handed
down in this case. The judge took full account of all mtigating
circunstances in framng his order and the result is certainly not
overly severe.

ORDER

The order of the Adm nistrative Law Judge dated at New York,
New York on 20 March 1974, is AFFI RVED

E. L. PERRY

Vice Admral, U S. Coast Cuard
Vi ce Commandant
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Si gned at Washington, D. C, this 25th day of Sept. 1974.
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