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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 12 Decenber 1973, an Adm nistrative Law Judge
of the United States Coast Guard at New Ol eans, Louisiana,
suspended Appellant's seaman's docunents for twelve nonths upon
finding himguilty of m sconduct. The specification found proved
all eges that while serving as a day third engi neer on board SS DEL
ORO under authority of the |license above captioned, on or about 26
February 1973, Appellant wongfully failed to performhis assigned
duties while the vessel was at Abidjan, Ivory Coast.

At the hearing, Appellant was represented by professiona
counsel and entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence voyage
records of DEL ORO and the testinony of three w tnesses.

I n defense, Appellant offered no evidence.

At the end of the hearing, the Admnistrative Law Judge
rendered an oral decision in which he concluded that the charge and
speci fication had been proved. He then entered an order suspendi ng
all docunents issued to Appellant for a period of twelve nonths.

The entire decision was served on Appellant on 7 February
1974. Appeal was tinely filed on 8 February 1974 and perfected on
28 June 1974.

FI NDI NGS OF FACT

On 26 February 1973, Appellant was serving under authority of
his license as day third engineer aboard SS DEL ORO at Abidjan



lvory Coast. On that day Appellant |left the engi ne spaces where he
was assigned to duty under the first assistant engi neer, wthout
| eave, authority, or consent. He did not return during working
hours that day.

The matter was duly recorded in the official |1og book. On the
foll ow ng day, which was the first opportunity for the master to
present the log entry to Appellant, Appellant nade no reply. No
conpl aint of any hazardous condition in the engi ne roomwas nmade by

Appel | ant.
BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. It is contended that:

(1) The evidence did not support the findings;

(2) Appellant acted as a reasonable man and his actions were
t herefore not wongful; and

(3) in any case, the order is too severe in light of the
of f ense.

APPEARANCE: Kierr, Gainsburgh, Benjam n, Fallon and Lewi s, New
Ol eans, Louisiana by CGeorge S. Meyer, Esq.

CPI NI ON
I

I n suggesting that the evidence did not support the findings
and that his conduct was only that of a reasonable nman not
ampunting to wongful failure to perform his duties, Appellant
acknow edgedly relies on only one point: that a dangerous
condition in the engi neroom of which he had conplained, justified
his departure therefromand failure to return for the rest of his
wor k- day. The effectiveness of such an argument necessarily
depends on the anount and quality of the evidence tending to prove
t he exi stence of a dangerous condition.

O this there is none. Despite Counsel's statenent on the
record: "...the defense has the affirmati ve burden of excul pating
M. MCoy fromany wong doing that he failed to stand his watch"
(R-45), a position which conceded in all reasonability that there
was adequate evidence that the duties had not been perfornmed and
which was taken in response to an effort of the Investigating
Oficer to elicit anticipatorily evidence that no dangerous
condition existed or was conplained of, Appellant introduce no
evidence in his own behalf. 1In fact, after a routine opening for
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the pleading he never appeared at one of the follow ng eight
sessions and was, for nost of that tine, incommuni cado even to his
att or ney.

Counsel's closing argunent (or unsworn statenent), based on
notes he had nade of a conference with Appellant earlier, was, of
course, not evidence and was unsupported by anything in the record.

Appel  ant nmakes much of a marked discrepancy between the
testinmony of one officer, who was orally deposed on witten
interrogatories in Houston, and that of another, testifying in
person, as to details of a repair job done in the engi neroomon the
day in question. The discrepancy cannot be denied; it mght be
inferred that the tw were testifying as to two different
oper ati ons.

There are several reasons why this does not alter the case.
Nei t her version, if accepted, raises in issue of hazard; either
one, accepted, negates the existence of hazard. |If both versions
are disregarded there remains the rel evant evidence fromboth these
w tnesses and fromthe ship's records thensel ves that Appellant,
W t hout | eave or consent from anyone, abandoned his duties and did
not return for the rest of the working day. Failure of evidence to
prove one proposition does not of itself prove the contrary. The
basic failure of Appellant here is not only not rebutted, it is not
even controverted. The burden which Counsel conceded was his he
did not even undert ake.

When Appel | ant urges that the suspension ordered is too severe
for one failure to performduties during the course of the voyage,
he does not squarely face his prior record of m sconduct. Over a
period of years Appellant has on six occasions been warned, or
suffered a suspension on probation or an outright suspension (four
times). The msconduct in the instant case occurred just six weeks
after the termnation of an earlier suspension and violated a
probationary order of six nonths suspension. The Table of Average
Order at 46 CFR 137.20-165 does not contenplate nore than three
suspensions, in any case. As the only logical order short or
revocation, the suspension ordered here is entirely appropriate.

ORDER

The order of the Admnistrative Law Judge dated at New
Ol eans, Louisiana on 12 Decenber 1973, is AFFI RVED

E. L. PERRY
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Vice Admral, U S. Coast Cuard
Vi ce Commmuandant

Si gned at Washington, D. C, this 3rd day of August 1974.



| NDEX

Def enses
dangerous condition of ship

Evi dence
credibility of, determ ned by exam ner

Failure to Stand Watch
station deserted
dangerous condition of ship as defense, burden on
Appel  ant to show

M sconduct
Failure to stand watch
| eavi ng engi ne space while on watch

Order of Exam ner
previ ous of fenses, consideration of

Revocati on or Suspension
M sconduct as grounds for
prior record as justifying

Test i nony
conflicting weight of



