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DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1986
Al bert B. WATTS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 13 Septenber 1972, an Adm nistrative Law Judge
of the United States Coast Guard at Port Arthur, Texas suspended
Appel lant's |license and seaman's docunents for three nonths
outright wupon finding himguilty of msconduct. The specification
found proved all eges that while serving as Master on board the SS
TEXACO M SSI SSI PPl under authority of the |icense above descri bed,
on or about 11 Septenber 1969, Appellant did authorize the
di scharge of an oily mxture fromthe vessel in violation of the
Ol Pollution Act of 1961 as anended.

At the hearing, Appellant was represented by professiona
Counsel . Appellant entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence the testinony
of the Chief Mate, three expert witnesses and the pilot of the
aircraft which detected the discharge, and ten exhibits.

I n defense, Appellant offered in evidence the testinony of two
experts.

At the end of the hearing, the Admnistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved. The Adm nistrative Law Judge
then entered an order suspending all docunents issued to Appell ant
for a period of three nonths outright.

The entire decision and order was served on 27 Septenber 1972.
Appeal was tinely filed on 4 QOctober 1972.

FI NDI NGS OF FACT




On 11 Septenber 1969, Appellant was serving as Master on board
the SS TEXACO M SSI SSI PPl and acting under authority of his |icense
while the ship was at sea. On that date the SS TEXACO M SSI SSI PP
was sailing in the North Atlantic on a course of 232° T at a speed
of approximately 13.5 knots. The vessel was en route fromDetroit,
M chigan, where it had discharged its cargo of gasoline and
lubricating oil, to Jacksonville, Florida. During the period
| eading up to the incident in question, the ship had been cl eaning
its cargo tanks and punping the residue into nunber 6 tank, which
had a capacity of 10,000 barrels. This residue had been settling
in nunber 6 tank for about 24 hours prior to the tinme discharge was
begun.

The vessel's G| Record Book and the testinony of the Chief
Mat e established that at 1700GMI, while still in the North-Wst
Atlantic Zone, a prohibited oil dunping zone under the QI
Pol ution Act of 1961 and 33 CFR 151, the vessel began di scharging
the contents of nunber 6 tank, which contained approxi mately 7000
barrels of slops, including 500 barrels of oil residue. The vessel
continued to discharge slops intermttently until the tank was
enpty at about 0300 GMI the foll owi ng day. The punp being used to
enpty the tank had a punping rate of between 1860 and 2860 barrels
per hour. The vessel passed out of the prohibited zone about one
and one half hours before nunber 6 tank was enpty.

Shortly after discharge began Captain Keith Wenn of the
Canadi an Air Force flew over the vessel and noted that it was
di scharging sonme substance in the water which "displayed bright
bands of color”. He continued to observe the vessel for a period
of 45 mnutes to one hour and took nunerous photographs of the
vessel ' s wake.

The photographs taken by Captain Wenn were studied by two
separate scientific groups which had conducted experinents on
detection of oil discharges from ships through phot ographi c neans.
Bot h groups conpared Captain Wenn's photographs to the ones that
they had taken during their controlled experinents and concl uded
t hat the Texaco M ssissippi had been discharging an oily mxture in
excess of 100 parts per mllion, the maximm allowed in a
prohi bited zone by the Act.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. Appellant's nunmerous stated grounds of
appeal will not be dealt with individually, but rather can be
condensed and di scussed under the follow ng contents:

(1) that Appellant was inproperly charged in that he was
charged with msconduct rather than violation of a



st at ut e.

(2) that the use of the Gl Record Book as evidence violated
Appel lant's right against self-incrimnation

(3) that the Admnistrative Law Judge's findings are not
supported by the weight of the evidence

(4) that the Admnistrative Law Judge erred in failing to
consider the Table of Average Oders in suspending
Appellant's license for three nonths outright.

OPI NI ON
I
Appellant's first point on appeal - that he shoul d have been
charged for violation of a statute rather than m sconduct - is

without nerit. 46 CFR 137.05-20(b) authorizes a charge of
"violation of statute" only where the statute violated is part of
Title 52 of the Revised Statutes. The Gl Pollution Act of 1961 is
not part of Title 52. Violation of a statute not a part of Title
52 is chargeable as msconduct as violation of "formal, duly
established rule." 46 CFR 137.05-20(a) (1).

As Appellant noted in his brief, the constitutionality of the
record keeping requirenments of the Q| Pollution Act of 1961 is not
a matter for final determnation at an adm nistrative hearing. In
any case the question of the constitutionality of the use of the
Ol Record Book is not appropriate in this hearing since the Fifth
Amendnment right against self-incrimnation is applicable only to
crimnal actions, and an R S. 4450 suspension and revocation
proceedi ng has never been held to be a crimnal action.

The primary issue rai sed on appeal by Appellant is whether the
findings of the Admnistrative Law Judge are supported by
substanti al evidence on the record.

The first nethod of proof considered by the Admnistrative Law
Judge was the testinony of Captain Wenn in which he conpared what
he saw to a table which describes how different anmounts of oi
woul d appear visually in the water. Based on this Captain Wenn
estimated that 1500 gallons of oil were discharged during the
period of his observation. The Adm nistrative Law Judge correctly
concluded that this manner of proof was unreliable because no
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evi dence had been introduced by the Investigating Oficer to
established the authenticity or manner of preparation of the table.
However, where the reliability and authenticity of this table or
simlar tables are established to the satisfaction of the
Adm ni strative Law Judge, this type of evidence nmay be valuable in
proving violations of oil pollution | aws.

The second nethod of proof considered was the testinony of
three scientific witnesses who had conducted experinents rel ating
to detection of oil discharges from shi ps by nmeans of photographic
conparisons. The Admnistrative Law Judge also rejected this
evi dence on the basis that the experinents in which the conparative
phot ographs had been devel oped were not scientifically proven
VWhile the rejection of the testinony appears to be correct in this
case due to the equivocal nature of sonme of the testinony and the
strong rebuttal testinony of Appellant's highly qualified expert,
this does not nean that proof of this nature is inevitably
unacceptable. If and when a stronger foundation for the reliability
of this nethod of ascertaining and evaluating oil discharges from
vessel s can be established, it should prove to be a highly val uabl e
enf orcenment techni que.

The third method of proof, the one relied upon by the
Adm ni strative Law Judge in his findings, was based on the entries
inthe Gl Record Book, the testinony of the Chief Mate and "sinple
mat hematics. " The O Record Book confirns the Chief Mate's
testinmony that the discharge of the slops contained in nunber 6
tank was begun well within the prohibited zone. Utilizing the
excerpts fromthe Oficial Ship's Log, the Ol Record Book and the
chart showing the vessel's position during discharge, it seens
accurate to conclude that discharge from nunber 6 tank began at
about 1700 GVII on 11 Septenber and was conpl eted at about 0300 GMI
on 12 Septenber. This confirnmed by the Chief Mate's testinony.
Assuming that the vessel was traveling at 13.5 knots, which is
undi sputed in the record, the evidence indicates that the ship did
not depart the prohibited zone wuntil about 0130 GVWI on 12
Septenber. As to the contents of nunber 6 tank, the Chief Mate's
testinmony was that the tank contai ned about 7000 barrels of sl ops,
i ncl udi ng about 500 barrels of oil. This mxture had been settling
in nunmber 6 tank for about 24 hours prior to discharge but sone
ot her washing were introduced into the top of the tank on 11
Septenber. The O ficial Ship's Log indicates the vessel was noving
in moderate to heavy sea and swells until the afternoon of 11
Septenber. The rate of discharge of the punp being used to punp
out nunber 6 tank was approxi mately 1800-2800 barrels per hour.

Captain Wenn in his answers to interrogatories states that he
observed the Texaco M ssissippi for a period of about one hour
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around 1930 GV on 11 Septenber and that the vessel was discharging
for the entire period. He also stated that the discoloration in
the vessels wake extended for a distance of 30-40 mles.
Consi dering the punping rate at the mninmum of 1800 barrels per
hour, this means that over 4000 barrels were discharged during the
period fromabout 1700 GMI to 1930 6MI while the vessel was stil
well within the prohibited zone. | f punping had continued, the
entire contents of nunber 6 tank woul d have been di scharged by 2200
GMI, long before the vessel departed the prohibited zone. On the
other hand the Chief Mate testified that punping was intermttent
and it is probable that punping was discontinued during the early
eveni ng for supper, begun again |ater and conpl eted about 0300 GV
(2300 Il ocal tine).

Thus, the evidence indicates that the tops of nunber 6 tank
containing the majority of the oil residue were not punped out
until the ship had departed the prohibited zone. The question then
becomes whether or not the oil had settled out to the point that
all of the portion discharged within the prohibited zone, which
anounted to at |east 5000 barrels, contained |less than 100 parts

per mllion of oil. | think not. The washing when first
i ntroduced into nunber 6 tank would have been fairly honbgeneous
m xture of oil suspended in water. During the 24 hour settling

period the contents of the tank were continuously agitated by the
movenent of the vessel through noderate to heavy seas and swel |l s.
It was also agitated to sone degree by the introduction of sone
addi tional washings on 11 Septenber; even though these washings
were introduced through the top of the tank, they would still cause
some agitation. Appellant's expert wtness, M. Lasday, testified
t hat even under these conditions the greatest percentage, in the
high 90's would have settled to the top. The fact is, however
that for the bottom contents of the tank to have contained |ess
than 100 parts per mllion over 99.9 per cent of the oil or all but
0.7 barrels would have had to settle out.

My conclusion is borne out by the statenents nade by Captain
Wenn in his answers to interrogatories. The Adm nistrative Law
Judge di scounted Captain Wenn's statenents of what he saw based on
i nconsi stenci es; however, part of the inconsistency was derived
froma msreading of Captain Wenn's answers. Wen Captain Wenn
stated that "the substance had the appearance of snall gl obul es of
reddi sh brown, semliquid as seen from the air," he was not
referring to what he observed in the Texaco M ssissippi's wake, but
rather was in answer to a question concerning whether he had ever
observed a ship punping rusty bilge water and what it |ooked |iKke.
Since Captain Wenn's testinony is in the form of answers to

interrogatories, | amin as good a position to evaluate it as the
Adm ni strative Law Judge. Based on Captain Wenn's experience and
prior observations of ships discharging oil, | find his testinony
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very credi ble. The one seem ng di screpancy, whether the bands of
col or he saw were continuous, is not critical in regards to his
opinion that what he was seeing was oil in the water. H s
statenents were that he saw a constant pattern of col or except as
broken by the notion of the sea.

The evidence in the record is that nunber 6 tank contained
water, oil residue and sone rust from the tanks. It contained
not hi ng other than oil which would have given off the bright color
patterns seen by Captain Wenn.

It is ny conclusion that the decision of the Admnistrative
Law Judge is supported by the evidence on the record and that
Captain Watts authorized the discharge of slops containing nore
than 100 parts per mllion of oil in a prohibited zone.

Y

Appel lant's final argument is that the Admnistrative Law
Judge disregarded the Table of Average Oders and that an
adnmonition was in order in the instant case. The Table of Average
Orders is just that, an average. Were the circunstances warrant,
the Admnistrative Law Judge can issue an order of greater
severity. In this case it is hard to understand why it was
necessary for the Texaco M ssissippi to discharge any part of its
slops within the prohibited zone. Captain Watts could have easily
waited until he departed the prohibited zone before he began
di schar ge. On the facts presented it cannot be said that the
Adm ni strative Law Judge's order is too severe.

ORDER

The order of the Admnistrative Law Judge at Port Arthur,
Texas on 13 Septenber 1972, is AFFI RVED

C. R BENDER
Admral, U S. Coast Cuard
Conmmandant

Si gned at Washington, D. C., this 15th day of August 1973.
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