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DECI SI ON OF THE COVIVANDANT
1957
M guel A. DI AZ

Thi s appeal has been taken in accordance with Title 46 United
States code 239b and Title 46 Code of Federal Regul ations 137.30-1.

By order dated 6 March 1972, an Adm nistrative Law Judge of
the United States Coast Guard at New York, New York, revoked
Appel lant's seaman's docunents wupon finding him quilty of
"conviction for a narcotics drug law violation." The specification
found proved al |l eges that Appellant was convicted of violation of
the narcotic drug laws of the United States by the United States
District Court for the Southern District of New York, a court of
record.

The hearing was held in absentia. A plea of not guilty to the
charge and specification was entered on behalf of Appellant.

The Investigating Oficer introduced in evidence the record of
convi cti on.

At the end of the hearing, the Admnistrative Law Judge
rendered an oral decision in which he concluded that the charge and
specification had been proved. The Adm nistrative Law Judge then
entered an order revoking all docunent issued to Appell ant.

The entire decision was served on 1 July 1972. Appeal was
tinely filed on 10 July 1972.

FI NDI NGS OF FACT

On 8 Septenber 1971, Appellant pled guilty to violation of a
narcotics drug law of the United States and was convi ct ed.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. It is contended that:



(1) the order of revocation is cruel and i nhuman in |ight of
the fact that he was only experinenting wth mari huana; and

(2) he did not receive adequate notice of the charge.
APPEARANCE: Appel lant, on his own behal f.
COPI NI ON
I

It is first noted that Appellant did not appear at his
heari ng, even though he had previously received two continuances.
In failing to appear he waived his right to present evidence in
mtigation of the charge and such evidence is not appropriately
rai sed on appeal. Therefore, Appellant's contention that he was
only experinmenting with mari huana for the first time in his life
when he was apprehended is not properly raised at this |level of the
pr oceedi ngs.

Appel l ant's argunment that revocation is cruel and i nhuman is
presuned to nmean that revocation is "cruel and unusual punishnment”
prohi bited by the Sixth Arendnent. This point is not well taken
since revocation under 46 U S. C. 8239b has never been held to
constitute punishment nmuch less "cruel and unusual punishnment.”
Under 239b, once a conviction of a violation of a narcotics drug
| aw i s proven, revocation is mandatory. |In entering the order of
revocation the Adm nistrative Law Judge was foll ow ng the nandate
of the Statute.

Appel l ant's contention that he did not receive adequate notice
of the charge is |ikew se without basis. The original charge and
specifications were dismssed wthout prejudice by the
Adm ni strative Law Judge prior to hearing at the request of the
| nvestigating Oficer. However, when a new charge was drawn based
upon Appellant's conviction for possession of marihuana, the record
clearly indicates that a copy was served on Appellant and he
acknow edged recei pt by his signature on the reverse side of the
charge sheet. There is also the unrefuted testinony of the
| nvestigating Oficer that he personally delivered the copy to
Appel l ant and at that tine advised himas to all pertinent matters
relating thereto. Consequently, Appellant received adequate notice
as required by statute.

ORDER



The order of the Adm nistrative Law Judge dated at New York,
New York on 6 March 1972, is AFFI RVED

T. R SARGENT
Vice Admral United States Coast guard
Acti ng Commandant

Signed at Washington, D.C., this 27th day of June 1973.
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