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DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1936
Ranon L. VARGAS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 29 June 1972, an Adm nistrative Law Judge of
the United States Coast Guard at New York, New York suspended
Appel l ant's seaman's docunents for one nonth outright plus three
months on 12 nonths' probation upon finding him guilty of
m sconduct . The specification found proved alleges that while
serving as a Passenger Room Steward on board the SS PRESI DENT
JACKSON under authority of the docunent above captioned, on or
about 22 January 1972, Appellant did engage in nutual conbat with
crewrenber Vi ctor Weddi ngton.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence excerpts from
the Shipping Articles and Oficial Ship's Log, a statenent nmade by
Vi ctor Weddi ngton and a deposition of Pennsylvania Curry.

I n defense, Appellant offered in evidence certain nedica
reports and records and his own testinony.

At the end of the hearing, the Admnistrative Law Judge
rendered a witten decision in which he concluded that the charge
and first specification had been proved. The Adm nistrative Law
Judge then entered an order suspending all docunents, issued to
Appel  ant, for a period of one nonth outright plus three nonths on
12 nont hs' probation.

The entire order was served on 10 July 1972. Appeal was
tinmely filed on 25 July 1972.

FI NDI NGS OF FACT




On 22 January 1972, Appellant was serving as a Passenger Room
Steward on board the SS PRESI DENT JACKSON and acting under the
authority of his docunent while the ship was at sea.

On the evening of this date Appellant and three shi prates were
drinking intoxicants in Appellant's room aboard ship. After a
| arge anmount of alcohol had been consuned, an argunent arose
bet ween Appell ant and two of the other nen, Victor Weddi ngton and
Pennsyl vania CQurry. Follow ng a |ong period of arguing, \Wddi ngton
took particular offense to one of Appellant's coments and stood,
taking a couple of steps toward Appellant. Appellant picked up a
broom handl e and struck Weddi ngton twi ce on the shoul der and back.
A fight ensued in which Appellant was injured.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. It is contended that the decision is
contrary to the weight of the evidence and the order is excessive.

APPEARANCE: Appel lant, by Irving Zwerling, Esq.
OPI NI ON

The question of weight to be accorded to the evidence is for
the Adm nistrative Law Judge to determ ne and, unless it can be
shown that the evidence upon which the Adm nistrative Law Judge
relied was inherently incredible, his findings cannot be said to be
against the weight of the evidence. The test is whether a
reasonabl e man coul d have nade the sane findings as reached by the
Adm ni strative Law Judge, not whether he would have agreed with
those findings. | hold that the Government has born its burden of
proving the charge and first specification by substantial evidence
of a reliable and probative nature.

Adm ni strative Law Judge's have wide |atitude in determ ning

appropriate orders of suspension. When his findings are
supportable, there is no reason to reduce a suspension ordered
unless it is clearly inappropriate. | find that the suspension

order of one nonth outright with a probationary period to be
reasonabl e and not excessi ve.

ORDER

The order of the Adm nistrative Law Judge dated at New York,
New York on 29 June 1972, is AFFI RVED

T. R SARGENT
Acting Admral, U S. Coast Guard
Commandant



Si gned at Washington, D. C, this 7TH day of JUNE 1973.
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