IN THE MATTER OF LI CENSE NO. 307328
| ssued to: Robert Joseph HERRI NG

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1933

Robert Joseph HERRI NG
Z- 61858

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 26 February 1971, an Adm nistrative Law Judge
of the United States Coast Guard at San Francisco, California
suspended Appellant's seaman's |icenses for three nonths outright
upon finding himguilty of negligence. The specifications found
proved all ege that while serving as pilot on board the Japanese MV
SUMA MARU #37 under authority of the |license above captioned, on or
about 17 July 1969, Appell ant:

(1) negligently failed to navigate "said vessel" in a
cautious and prudent manner "notw thstandi ng the presence
of the MV KOLO which was al so bei ng navi gat ed out bound
ahead of said vessel," and

(2) negligently failed to maintain a proper |ookout aboard
SUWA MARU #37.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The Investigating Oficer introduced in evidence the testinony
of two witnesses who were aboard KOLO

I n defense, Appellant offered in evidence his own testinony.

After the hearing, the Admnistrative Law Judge rendered a
witten decisions in which he concluded that the charge and

speci fications had been proved. He then entered an order
suspending all licenses issued to Appellant for a period of three
nont hs.

The entire decision was served on 6 March 1971. Appeal was
timely filed.



FI NDI NGS OF FACT

On 17 July 1969, Appellant was serving as a pilot on board the
Japanese vessel, MV SUM MARU #37 while the ship was in the port
of Honolulu. At about 1700 on that date, with Appellant at the
helm the SUM MARU departed Pier 28 and headed out to sea. As he
was maneuvering the vessel into the ship channel, he observed the
MV KCOLO proceeding to sea about 400 feet and about 4 points on his
port bow. Thereafter, the relative bearing of the two vessels did
not materially change, while the distance between them slowy
closed. Appellant proceeded between m d channel and the starboard
side heading toward the sea buoy first at five to six knots, then
| ater between seven and eight knots. As he approached Buoy 7,
Appel | ant stepped to the starboard side of the wheel house in order
to observe the position of the pilot boat which was foll ow ng the
SUWA MARU to pick him up. As a result of this positioning,
Appel l ant lost sight of the KOLO  Appellant then instructed the
Master of the SUMA MARU to reduce speed to slow ahead to allow the
pil ot vessel to cone along side, but before the reduction becane
effective, Appellant felt the ship shudder and he saw the KOLO
energe under his starboard bow Prior to the collision, no
whi stles were blown and no comunications were had with people
stationed on the bow or on the bridge w ngs.

On 17 July 1969, the KOLO, operated by O arence Hauki,
departed Pier 21 upon a mssion to renove an injured seaman from
the SS RUTH LYKES, then anchored in the vicinity of the Sea Buoy.
After backing out of the berth and making the turn into the ship
channel, the KOLO s operator observed the SUM MARU proceeding
outbound in the vicinity of Pier 28. After rounding Sand Isl and,
the operator went to the starboard side of the channel making
bet ween seven and eight knots. The SUWA MARU was not observed
agai n by personnel on board the tug until she cane into contact
with the starboard quarter of the KOLO in the vicinity of the
number 7 Buoy. The inpact caused the tug to capsize and sink.
Those aboard were rescued by the pilot vessel.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. Appellant contends that the Judge erred

in finding that Appellant's vessel was an overtaking vessel, in
failing to find the KOLO at fault, and in finding that Appellant
failed to arrange for and to nmaintain proper |ookouts. It is also

all eged that there were nunmerous errors in the transcript and in
t he conduct of the hearing which are prejudicial to Appellant.



APPEARANCE: Roy A. Vitousek, Jr., Esq. at hearing; A Peter

Nowel |, Honol ul u, Hawaii on appeal .
OPI NI ON
I
Concerning the first of Appellant's contentions, | agree that

the evidence is insufficient to nake out an overtaking situation as
found by the Admni strative Law Judge; however, it was not alleged
that the SUM MARU #37 was an overtaking vessel. The specification
all eged that Appellant failed to navigate in a cautious and prudent
manner, notw thstanding the presence of the KOLO which was al so
bei ng navi gat ed out bound and ahead of SUWA MARU #37, contri buting
to a collision between the vessels. The testinony adduced at the
hearing established by reliable and probative evidence that
Appellant failed in his duty to navigate in a reasonable and
prudent manner and that such failure contributed to the collision.

Uncontradi cted evidence reveals that both vessels were
proceedi ng outbound in the Honolulu Channel w th Appellant, serving
as the pilot and actually at the hel mof the SUMA MARU, behind the
slightly to the starboard of the KOLO. Appellant, hinself, admts
that he was aware of the presence of the KOLO and of its proximty
of his own vessel. He was chargeable at that point with the
responsibility of navigating in a prudent manner with regard to the
other vessel. This duty required himto keep advised of the KOLO s
position at all tines. By leaving the position where he could
observe the progress of both vessels relative to one another and by
not taking steps to keep hinself so infornmed, Appellant breached
his duty and failed to navigate in a cautious nanner. It was
negl i gence not have taken all reasonable steps in avoid danger in
this situation. The use of ordinary care, caution, and maritinme
skill could have avoi ded the collision since had the tug been kept
under constant surveillance, Appellant would have been in a
position to take appropriate and tinely action to avoid the KOLO

Appel l ant's argunent that the Adm nistrative Law Judge was in
error in failing to find the KOLO at fault is clearly wthout

merit. This hearing was concerned only with the allegations of
negl i gence of Appellant; the possible fault of the KOLO was not an
i ndependent issue for determ nation. The major-mnor fault

doctrine has no application here, and the possible fault or
negl i gence of another person or vessel in no way mtigates agai nst
the fault of Appellant.
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Nei ther, are Appellant's contentions concerning errors in the
hearing transcript considered persuasive. It is conceded that sone
t ypographi cal errors appear in the transcript, but the errors are
not substantive in nature and do not constitute a ground for
reversal. There is no indication that anyone was at all msled by
any of the spelling errors or errors in transcription of technical
terms. The failure to follow proper procedures of docunenting
evi dence and of introducing testinony or pictures concerning damge
to the vessel is not condoned, but at the same tinme is not
considered sufficient to warrant reversal.

Y

| also find sonme difficulty in accepting the fact that
Appel l ant' s counsel announced hinself as appearing for the State of
Hawai i when all indications are that he was a private practitioner
and not associated with the Attorney General's Ofice of Hawaii .
Wt hout sone affirmative authorization presented on the record,
do not see how a private practitioner can be accepted as
representing a State in these proceedi ngs.

Vv

| also agree with Appellant that the Adm nistrative Law Judge
erred in finding that Appellant failed to maintain a proper
| ookout . It is obvious that the testinony of the two w tnesses
aboard KOLO, which constituted the Investigating Oficer's
case-in-chief, did not establish |lack of a proper |ookout aboard
SUMA MARU #37. Appellant's own testinony was only that there were
men on the bow and this in itself does not prove that none of them
was a proper |ookout. Appellant testified that he discussed the
vessel's readiness to go to sea with the Master and was assured
that all was proper and ready. It is reasonable to assune that the
vessel had provided the necessary | ookouts. In any event the
evi dence does not tend to affirmatively prove that none of the
persons on the bow was a | ookout.

\

The nost inportant question of jurisdiction was treated in a
rather cursory manner wth an acknow edgenment by Appellant's
attorney to a statenent, "l gather that he was serving under
authority of his license." Appellant, while holder of a Federal
license for the waters traversed to the point of collision, was
serving aboard a foreign vessel subject to State pilotage
requi renents under 46 U S. C 211. The finding of the necessary
jurisdictional elenment of service "under authority" of his Federal
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i cense was i nadequately treated.

The probl em of pilotage "under authority" of a Federal |icense
aboard a vessel subject to the jurisdiction of a State has recently
been dealt with in Appeal No. 1842 (SORIANO). There, it was the
State's own legislative requirenent that a State pilot hold a valid
Coast Guard |icense for the waters involved which was crucial to
t he question of jurisdiction. In this case, although not devel oped
in the record, it is a Hawaii C vil Service requirenment that a
State pilot as a condition of enploynent is required to have a
Federal |I|icense issued by the Coast Guard. A Departnent of
Personnel Services, State of Hawaii, Exam nation Announcenent for
Port Pilot in 1969 |isted, anong other things, the type of license
required as foll ows:

"Li cense Required: Possession of an unlimted Master's or
Chief Mate's license issued by the United States Coast Guard.
Prior to the conpletion of the probationary period, the
i ncunbent nust acquire a United State Coast CGuard First-C ass
Pilot's license for all the mjor ports in the Hawaiian
| sl ands. "

CONCLUSI ON

In light of the foregoing | find that there is sufficient
evidence of a reliable and probative nature to support the
speci fication alleging general negligence on the part of Appellant.

Wth regard to the second specification, | conclude that the
necessary evidence required to prove that Appellant failed to
mai ntain a proper |ookout has not been proved. The second
specification is, therefore, dismssed. | further find that the

order entered by the Admnistrative Law Judge is appropriate based
on the findings as to the first specification and it is therefore
af firmed.

ORDER

The order of the Admnistrative Law Judge dated at San
Franci sco, California, on 26 February 1971 is affirned. The second
speci fication under the charge of negligence is dismssed.

C. R BENDER

Admral, U S. Coast Cuard
Conmmandant

Signed at Washington, D.C., this 15th day of June 1973.
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