I N THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-1173981 AND
ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: El mrer M TCHELL

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1897
El mrer M TCHELL

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 18 Septenber 1970, an Exam ner of the United
States Coast CGuard at Jacksonville, Florida, suspended Appellant's
seaman's docunents for three nonths on twelve nonths' probation
upon finding himguilty of msconduct. the specifications found
proved allege that while serving as steward on board SS AMERI CAN
PACKER under authority of the docunent above captioned, Appellant:

(1) on 23 Decenber 1969, at Cat Lai, RVN, wongfully
threatened the 3rd mate, Janes Brady, with bodily harm

(2) on 29 Decenber 1969, at Cat Lai, RVN, wrongfully refused
to obey a direct order of the master to "do the BR s
WORK; " AND

(3) on 30 Decenber 1969, at Cat Lai, RVN, wongfully refused
to obey a direct order of the master

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of not guilty to the charge and each
speci fication.

The Investigating Oficer introduced in evidence voyage
records of AMERI CAN PACKER

I n defense, Appellant offered in evidence his own testinony.

At the end of the hearing, the Exam ner rendered an oral
deci sion in which he concluded that the charge and specifications
had been proved. The Exam ner then served a witten order on
Appel I ant suspending all docunents issued to him for a period of
three nonths on twel ve nonths' probation.

The entire decision was served on 18 Septenber 1970. Appeal



was tinely filed on 30 Septenber 1970. Al t hough Appel | ant had
until 16 April 1971 to do so he has not added to his initial notice
of appeal .

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as steward on
board SS AMERI CAN PACKER and acting under authority of his
docunent. Because of the disposition to be made of this case, no
further findings are appropriate.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Examner. It is urged that the decision and order are contrary to
| aw and contrary to the overwhel m ng wei ght of the evidence.

APPEARANCE : Abraham E. Freedman, New York, New York, by Ned R
Phillips, Esq.
OPI NI ON
I
I ncidental to review of this appeal, one thing nmay
appropriately be said, albeit obiter. The sole proof of

specification two was a | og book entry which read:

"12/24/69 CAT LAl R V.N upon boarding vessel this
nmorning 3rd mate Janes Brady notified ne and presented a
formal conplaint that approx. 1800 12/23/69 while third
mat e Brady was on watch he threatened with bodily harm by
the Ch. Steward Elmer Mtchell by stating that Mtchel
wll beat the shit out of 3rd mate Brady if he ever
caught him by hinsel f. "

Assuming that this log entry had been nade in substantia
conpliance with 46 U . S.C. 702 and would have the force and effect
given to it by 46 CFR 137.20-107, it would be prima facie evidence
of the fact recited therein, that the third mate had conpl ai ned
t hat Appellant had threatened him Since the fact of the threat
was not spelled out inthe log entry, only the report that a threat
had been nmade, | do not see that the | og book entry proved anything
agai nst Appellant. A lesson may be drawn from this, that unti
masters make proper log entries investigating officers should
beware of predicating their entire cases-in-chief on log entries
al one when cl ose exam nation of the records woul d show defici enci es
in the docunentary evidence. |[|f the docunents thenselves do not
support the specifications there is no point in preferring charges
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in the first place unless it is worthwhile to seek corroborating
evi dence by way of w tness testinony.

The great error here is perceived in Investigating Oficer's
Exhibit 2." This is a certified copy of an official |og book entry
in the voyage records of AMERI CAN PACKER A marginal entry is
dated 29 Decenber 1969 and decl ares that a Coast Guard officer at
Sai gon, RVN, had issued a warning to Appellant concerning his
reported activities on pages "25 and 29" of this official |og book.
Wat was on page 25 | have no way of know ng, since the page, or a
copy thereof, was not submtted in evidence. The entry on page 29
deals with the alleged threat to the third mate on 23 Decenber
1969. Issuance of a warning by a Coast Guard officer under 46 CFR
137.05-15(a), item(6) has a legal effect. The person who accepts
such a warning is protected, absent fraud or |ike conditions, from
service of charges. Appellant here was issued such a warning on 29
Decenber 1969. Under the ternms of the Coast Cuard officer's
notation in the log the subject matter which led to the warning
coul d not be brought to hearing absent a showi ng of fraud or deceit
or sonme simlar evasion on appellant's part such as to negate the
ci rcunst ances under whi ch the "warning" was consi dered appropri ate.

No such conditions appear in the record in this case.
Appel I ant shoul d not have been charged with the alleged threat to
the third mate.

111
In his opinion, the Exam ner says:

"On the 29th of Decenber 1969, while the vessel was
at Cat Lai, the Master conplained to the Chief Steward
about the way the officer's quarters were being cl eaned,
and ordered the Chief Steward to assune the bedroom
steward's work hinself. The Chief Steward did not obey
this order, however, he did assign other nenbers of his
departnment to the duty of cleaning the officers
quarters. On the sanme day, the naster and the Chief
Steward appeared before a Coast Guard Investigating
O ficer, and the Coast CQuard Investigating Oficer warned
the Chief Steward about obeying the orders of the
Master. "

Al though this statement is nade in an "opinion", it is couched
in terms of findings of fact and | accept it as such. Since the
of ficer who gave the warning gave it for two all eged offenses, one
of which was beyond peradventure of a doubt the alleged threat to
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the third mate, and the other of which, as found by the Exam ner,
was the first "refusal” to obey an order fromthe nmaster, it can be
seen that the only alleged offense for which Appellant could be
brought to hearing was the "refusal" to obey orders on 30 Decenber
1969.

It nmust be assuned that on 30 Decenber 1969 Appellant,
al though his entire period of prior service had been void of
disciplinary activity under R S. 4450, had a "warning" on his
record under 46 CFR 137.05-15 (a), item (6). The question then
remai ns whether the all eged of fense of 30 Decenber 1969 shoul d have
been brought to hearing in view of the fact that he had a "prior
record” consisting of a warning given to himthe day before. It is
easy to see that one who contunaciously persists in a course of
m sconduct on the very next day after |eniency has been granted him
by the issuance of a warning in place of referral for hearing
shoul d be accorded a hearing on his new of f ense.

Sonme of the background of the "m sconduct" nust be expl ored.

There is anple evidence that the stewards departnent of the
vessel was short handed at Cat Lai. It appears that a cook, a
messman, and a bedroom steward were | acking, and that Appellant was
performng his own duties, those of the cook, and, at least in
part, those of the nmessman. On conplaint of the third nmate, with
whom Appel | ant had had difficulties on 23 Decenber 1969, that his
roomwas not being properly tended, the nmaster ordered Appellant to
performthe BR functions for the officers' roons.

On the first occasion, concerning which Appellant was warned
by the Investigating Oficer, Appellant did not performthe work
hinmself but saw to it that it was done by another nenber of his
departnment. The log entry for the only date left in question, 3/
Decenber 1969, reads in part as foll ows:

"...approx. 0830 | again gave the Ch. Steward El ner
Mtchell a direct order to resune the B/Rs duties as he has
since 12/16/69. The Chief Steward refused-for continuous
m sconduct and di sobedi ence to a direct order El ner Mtchel
i s hereby |ogged..."

As | read this, Appellant had been perform ng BR duties from 16
Decenber through 28 Decenber 1969. Nothing in the voyage records
i ndicates other than he did this voluntarily, wthout specific
order fromthe master. | cannot read this as saying that Appell ant
refused to obey orders "as he has since 12/16/69," especially since
there is no record of orders or disobedience thereto until the
entry relative to the events of 29 Decenber 1969. This viewis
reinforced by the very entry for 29 Decenber 1969 itself, which
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recites that about 1130 on that date Appellant advised the master
t hat he would not do BR s work and that the master then called a
nmeeting at which he gave a direct order to performthe BR s work.

A significant elenment in both of these log entries, although
the first is no longer inportant in this case with respect to the
al | eged of fense of 29 Decenber 1969 because that matter was covered
by the Investigating Oficer's warning, is that there is no
statenent that the work was not done, only that Appellant did not
do it. The theory of the case then is not that Appellant failed to
perform a duty traditionally and reasonably known to be a duty
i ncunbent upon him by virtue of the job for which he had signed
articles, but that (within the scope of the allegations and the
proof offered) he had seen to it that the work was done but that
since he had not done it hinself he was in violation of a |awful
order.

Anot her consi derable factor here is that the master refers to
"continuous msconduct” in the log entry for 30 Decenber 1969. The
articles show that Appellant was di scharged fromthe vessel on that
very date, at Saigon, RV.N, for "m sconduct."

The | anguage of the log entry is strongly rem niscent of the
| anguage in itens "Fourth”" and "Fifth" of 46 U S.C 701 which speak

of "wlful di sobedience...at sea" and "continued wllful
di sobedi ence..at sea," and confer authority on the master in such
situations to inpose drastic punishnents on board ship. | have no

doubt that the disobedi ence of an order on two consecutive dates in
port to performthe duties of a person whose duties a seaman had
not agreed to perform when he signed articles is not the kind of
di sobedi ence contenplated in 46 U S.C. 701. | add here, to avoid
m sunderstanding, that 46 U S.C. 701 does not preclude other
aut hori zed disciplinary action for offenses at sea; the itens under
consideration nerely describe the enmergency powers given a naster
while at sea. Mreover, ny hol ding does not nean that disciplinary
action for disobedience of a lawful order in port is precluded
because the offense is not covered by this section; it is stil
"m sconduct"” under R S. 4450.

| have enphasi zed the echo of the | anguage of 46 U. S.C. 701 in
t he | anguage of the log entry for 30 Decenber 1969 only to point
out that the echo should not create an inflaned attitude toward
Appel lant. The "conti nuous di sobedi ence" recorded here, |eading up
to Appellant's discharge froman Anmerican vessel in a foreign port
on grounds of "m sconduct," was:

(1) announcing that a "duty" independently undertaken on 16
Decenber 1969 to perform the duties of another person,
woul d no | onger be perforned, and
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(2) declaring on the very next day after a neeting at which
a "direct order" was given, that he would not performthe
duties of the other person.

It is hard for ne to accept such an activity as "disobedi ence of
orders” which would justify discharge for msconduct within a
period of two days fromthe first act of disobedience. | wll also
note here that there is uncontradicted testinony that Appellant,
after being discharged for m sconduct was forced to pay his own way
hone and that the vessel was sold the day after Appellant left it.
(It nust be recalled that the steward's crew was already
deci mat ed. )

There is sonet hing here which should induce a long sniff into
actual facts, although the record seens clear that no investigation
was made into this case beyond a cursory (and not even conpl ete)
reading of log entries.

O the order allegedly disobeyed on 30 Decenber 1969, the

Exam ner said, "I am at sonewhat of a |oss to understand why the
mast er woul d gi ve the Respondent, who as Steward was head of that
departnent, orders to do the work of a bedroom steward.™ The

Exam ner, nevertheless, held that the order was a | awful order and
that its di sobedience nerited renedi al action.

Hard cases make bad | aw. | amunwilling to hold that the
order in this case was a lawful order, for fear that sone
m sconstruction mght eventually be placed on ny interpretation of
what a "lawful" order is, but at the sanme tinme | amunwilling to
set aside the Examner's holding as to the "lawful" quality of the
order in the circunstances of the case on the grounds that the
order was not lawful. | do not wish to generate "bad law' in a
decision on a matter essentially so questionable and trivial.

Since the record reduces itself to one specification,
i nvol vi ng one questionable order on one day | find the matter to be
within the de mnims doctrine. VWhat is left on appeal for
ultimate decision in the case of a person who had no prior record,
is so insignificant that a decision which mght have wde
inplications for the future on cases involving disobedience of
orders is not appropriate.

ORDER

The order of the Exam ner dated at Jacksonville, Florida on 18
Septenber 1970, is VACATED. The charges are DI SM SSED

C. R BENDER
Admral, U S. Coast @Quard
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Conmmandant

Signed at Washington, D. C, this 13th day of Novenber 1972.
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