IN THE MATTER OF LI CENSE NO. R 4151 AND WMERCHANT MARI NER S
DOCUMENT Z 386645 AND ALL OTHER SEAMAN S DOCUMENTS
| ssued to: Janes J. CLYNE

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1893
Janes J. CLYNE

Thi s appeal had been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 17 February 1971, an Adm nistrative Law Judge
of the United States Coast Guard at New York, N. Y., suspended
Appel l ant's seaman's docunents for six nonths on ei ghteen nonths'
probation upon finding him guilty of m sconduct . The
specifications found proved allege that while serving as a radio
operator on board SS MJURMACDRACO under authority of the docunent
and |icense above captioned, Appellant:

1) on or about 18 March 1973, at Yokohama, Japan, wongfully
renoved the radar repair manual fromthe bridge where it
had been pl aced by the master for use by radar repairnen;

2) at about 1300 on the sane date, wongfully secured the
mai n source of power for bridge electronic equipnent:

3) at about 1700 on the sanme date, again wongfully secured
the main source of power for bridge el ectronic equipnent;
and

4) on or about 7 June 1970 at sea, wongfully failed to
carry out a direct order of the master to turn on the VHF
phone.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The Investigating Oficer introduced in evidence voyage
records of MORMACDRACO and the testinony of eyew tnesses.

I n defense, Appellant offered in evidence his own testinony
and certain radio and nedi cal records.



At the end of the hearing, the Admnistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specifications had been proved. He then entered an order
suspendi ng all docunents issued to Appellant for a period of six
nont hs on ei ghteen nont hs' probation.

The entire decision was served on 19 February 1971. Appeal
was tinely filed on 1 March 1971 and perfected on 16 August 1971

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as a radio
of ficer on board the SS MORMACDRACO and acting under authority of
his |icense and docunent.

On 18 March 1970 the master of MORMACDRACO discussed the
ship's radar with Appell ant at Yokosuka, Japan. The naster advised
Appel l ant that shore-side personnel were com ng aboard to nake
repairs. The master took the radar maintenance-repair |og, and
possibly a manual, to the bridge for the use of the repairnen.

Before the repai rnmen cane aboard Appellant took the log from
the bridge and locked it in his office before going ashore. Al so
bef ore goi ng ashore at about 1300 Appellant turned off all power to
the el ectronics equi pnent on the bridge fromthe master control in
the radi o shack. There was on the bridge a control to provide or
shut off power to the radar but with the main switch thrown on the
bri dge control was rendered usel ess.

After the repairnmen canme aboard, no work could be done until
entry was obtained to the radio roomand power was supplied through
the main switch. At about 1700, with repair work still going on,
Appel lant returned to the vessel and again shut off the main power
supply, causing disruption to the work.

On 7 April 1970, when the vessel was proceedi ng from Savannah
to the Chesapeake, the master ordered Appellant to turn on the VHF.
Appel  ant did not do so.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. It is urged that the Adm nistrative Law
Judge m sconstrued the evidence and found agai nst the weight of the
evi dence.

APPEARANCE: Zwerling & Zwerling, by Irving Zwerling, Esq., New
York City.



CPI NI ON
I

Appel  ant argues that the decision is contrary to the wei ght
of the evidence, although no specifics are given. This nust be
construed as neaning that the Adm nistrative Law Judge's deci sion
i's not based upon substantial evidence.

The evi dence upon which the Adm nistrative Law Judge nade his
findings is chiefly of the eyewitness category with no real
probability of unreliability. In addition, in rejecting
Appel lant's versions of certain acts, the Adm nistrative Law Judge
carefully evaluated the inherent credibility of Appellant's
expl anations. Thus, he did not accept Appellant's urging that his
securing power at 1300 on 18 March was innocent because Appell ant
had the habit of securing everything when he went ashore. The
reasons for rejection are twofold:

(1) Appellant would not have the habit of securing all power
whenever he left the radio roomor the ship since power
coul d be needed at such tinmes; especially since

(2) Appellant was well aware that power woul d be needed that
afternoon because of the work to be done by the
repai r men.

Appel l ant speaks nore particularly in his brief of the
Adm ni strative Law Judge's m sunderstanding of the nature of the
book renoved from the bridge. The specification found proved
referred to the wongful renoval of a "radar repair manual "" from
the bridge. Appellant admts that he took a book fromthe bridge
but insists that, since what it was was a radar repair log, the
specification was not proved.

Wiile there is sone confusion in the record as to the nature
of the book involved, Appellant, while inplying that others were
unreliabl e because they did not use correct term nology, hinself
contributed to the confusion by m xing term nology. Qut of it al
conmes the fact, admtted by Appellant, that he renoved the log from
the bridge, knowing that it would be needed by the shoreside
repai r men. The findings of fact now reflect this apparent
di screpancy. Kuhn v G vil Aeronatics Board, Ca D. C. (1950), 183
F. 2nd 839.

Appel l ant's proposed justification for the renoval, that he
needed the log to nake a necessary entry and sinply forgot to
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return it, was rejected by the Adm nistrative Law Judge wi th good
reason, especially since the entry actually nmade by Appellant was
not a routine entry of anything but was a diatribe against the
master for his stupidity.

Appellant also conplains that the order is too severe.
Normally I will not question the propriety of an order entered by
the trier of facts unless it appears arbitrary or capricious. Here
the Admni strative Law Judge, in determ ning an appropriate order,
specified that he had considered certain exhibits, photographs,
whi ch had evidentiary pertinence only to two specifications which

had been dismssed. It wuld first appear to be error for these to
have been considered in connection with an order based upon ot her,
entirely different, offenses found proved. From what the

Adm ni strative Law Judge said, however, it can be seen that the use
of these exhibits, far from operating to the prejudice of

Appel  ant, actually served himwell, because the Admnistrative Law
Judge deduced that fromall he had before himthere "coul d' have
been a "personality conflict” with the master of the vessel. | am

far from persuaded that disobedi ence of orders or derangenent of
the orderly conduct of ship's affairs nay be excused or mtigated
by the existence of a "personality conflict,” but Appellant has
been the beneficiary of such a concept and I will not disturb as
"too severe" an order in which the trier of facts has already
ext ended such a benefit.

ORDER

The order of the Adm nistrative Law Judge dated at New York,
N. Y., on 17 February 1971, is AFFI RVED

C. R BENDER
Admral, U S. Coast @Quard
Conmmandant

Signed at Washington, D. C., this 19th day of QOctober 1972.
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