IN THE MATTER OF MERCHANT MARI NA' S DOCUMENT NO. Z-587895- D6
AND ALL OTHER SEAVAN S DOCUMENTS
| ssued to: BERNARD N. MEYER

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1874
BERNARD N. MEYER

Thi s appeal has been taken in accordance with Title 46, United
States Code 239(g) and Title 46, Code of Federal Regulations
137. 30- 1.

By order dated 24 July 1970, an Exam ner of the United States
Coast C@uard at Long Beach, California, suspended Appellant's
seaman' s docunents for twelve nonths outright plus twelve nonths on
twel ve nonths' probation upon finding himguilty of m sconduct.
The specifications found proved allege that while serving as a
first assistant engineer on board SS WNGESS VICTORY under
authority of the docunent and |icense above captioned, Appellant:

(1) On 17 Septenber 1968 wongfully absented hinself between
1100 and 2100 at Brenerhaven, Gernany;

(2) On 17 Septenber 1968 wongfully failed to performduties
in connection with shifting of the ship at Brenerhaven;

(3) On 18 Septenber 1968 wongfully failed to performduties
on sailing from Brenerhaven; and

(4) Wile serving aboard SS PALMETTO STATE as first assistant
engi neer under authority of his license and docunent,
wongfully failed to join the vessel on 6 Septenber 1969
at San Francisco, California.

At the hearing, Appellant was represented by professiona
counsel. Counsel entered a plea of not guilty to the charge and
each specification.

The Investigating Oficer introduced in evidence voyage
records of WNGLESS VI CTORY and PALMETTO STATE

I n defense, Appellant offered in evidence several docunents
and his own testinony.

At the end of the hearing, the Exam ner rendered a decision in



whi ch he concluded that the charge and specifications had been
pr oved. The Examner then entered an order suspending al
docunents issued to Appellant for a period of twelve nonths
outright plus twelve nonths on twel ve nonths' probation.

The entire decision was served on 29 July 1970. Appeal was
tinely filed on 20 August 1970 and perfected on 31 March 1971

FI NDI NG OF FACT

On all dates in question, Appellant was serving as all eged and
acting under authority of his |license and docunent. Because of the
di sposition to be made of this case, no further findings of fact
are required.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner. Because of the disposition to be nmade of this case, no
detailed recitation of Appellant's allegations of error is
required.

APPEARANCE: George E. Shibley, Esq., Long Beach, California
OPI NI ON
I

The road to the disposition of this case follows the route of
t he procedure foll owed.

On 10 February 1970 the notice of charges was served on
Appel lant, with the hearing to begin at "2:00 P.M on 12 February
1970." The transcript of proceedings submtted on appeal records
t he hearing as opened "pursuant to notice" at "2:10 p.m on 13
February 1970." There is no record of what happened at "2:00 P. M
on 12 February 1970."

When the hearing before the Examner, as recorded and
transcri bed, opened, Appellant was not present. An appearance was
made by an attorney who apparently presented to the Exam ner "an
aut hori zation from M. Myer that he has retained M. Shibley as
his attorney . . . to appear . . . on his behalf." No such
"aut hori zation" was marked so as to becone part of the record.

No i nmmedi ate representation was nmade to the Exam ner as to why

Appel  ant was not present. The Exam ner volunteered that the
proceedi ng proposed to be undertaken in the absence of Appell ant
was not "really authorized under the regulations.” In this
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statenent the Exam ner was emnently correct since the record up to
t hat point contained no explanation as to why the hearing did not
begin pursuant to the notice actually served on Appellant or as to
t he authorization for the attorney to appear in lieu of Appellant.
The Exam ner added, however, that he understood that under the
original notice for 12 February 1970 Counsel needed nore tinme to
prepare his defense, and that a day's delay had been granted
"because the Respondent allegedly had a job in Seattle.™

The case is not necessarily irretrievably |ost here because,
as it happened, Appellant, by an appearance five nonths |ater on
the record, ratified the authority of his attorney, but the
procedural errors to this point set the pattern for what happened
later. At the tine the record opens, the Exam ner is obviously
privy to matters that had not been presented to him in open
hearing. It does not appear who "granted" a day's delay in opening
the hearing as set by notice. Wile a request for postponenent
made at 1400 on 12 February 1970 on the grounds that Counsel needed
time to prepare shoul d unquestionably have been granted under the
circunstances, it cannot be perceived why a day's delay in opening
coul d have been justified by the fact that Appellant had a job in
Seattle. A legitimate reason for Appellant's |eaving the scene
woul d be good reason for advancing the opening of the hearing
rather than postponing it. The matter is not adequately covered in
t he proceedi ngs of 13 February 1970 and subsequent proceedi ngs nmake
the matter even nore difficult to understand. As will be seen, the
record is assailable as conpletely inaccurate.

After the Exam ner had found no authorization for the proposed
proceeding, the Investigating Oficer did "feel" that Appellant
shoul d have been present (R-3), but he consented to proceeding
wi t hout Appellant's presence. Here again | see indisputable proof
of "off the record” proceedings. However the Investigating Oficer
m ght have "felt" about Appellant's nonappearance at the tinme and
pl ace specified in the notice of hearing and his nonappearance on
the followi ng day, he admtted by his consent to what had happened
that he was a party to the "grant" of a postponenent so that
Appel l ant could |eave the area wthout appearance before the
Exam ner.

At this point inthe record it appears that the Investigating
O ficer may have been the principal procedural offender by
consenting to a day's delay in opening the hearing, by consenting
to Appellant's departure for a job at sea before making an
appearance before the Exam ner, and by advising the Exam ner off
the record of these matters. (Subsequent disclosures on the record
tend to spread the burden, as will be seen.)

The principal consideration here 1is that investigating
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officers nust be alert to preserve the continuity of adequate
notice as to proceedings and to press for tinely opening of
hearings (with such matters as continuances, when asked for,
proceedi ngs in absentia, when appropriate; and pronpt decision |eft
to Exam ners). Wen | reach the point at which Appellant
ultimately appeared before the Examner, | wll make nore pointed
statenents about what happened here.

Here a new procedural problem enters this case. The
| nvestigating O ficer conpleted his case in chief on 13 February
1970, the day the hearing on the record before the Exam ner opened.
The evidence was entirely docunentary, consisting of voyage records
of two vessels.

When this session of the hearing ended, "counsel" had
indicated a desire to obtain deposition testinony. After sone
difficulty in setting a date for continuance was experienced, the
Exam ner agreed to cone in fromleave at 1000 on 24 February 1970
to receive an application for taking of a deposition and settling
of an order.

On 24 February 1970, the hearing reconvened as schedul ed.
Nei t her Appellant nor his counsel was present. The Exam ner
announced that Counsel had appeared in his office on 20 February
1970, had stated that he could not appear on 24 February 1970, but
had been advised that he could submt in witing applications to
take testinony by deposition "of absent witnesses." R-34. The
Exam ner then said that he had just received in the mail an
application to take an oral deposition of a witness at New Ol eans
and woul d issue an order for the taking of the deposition, noting
that he mght receive further applications to take depositions, and
receiving a statenent fromthe Investigating Oficer that he would
like to be notified of any further requests for taking of a
deposition fromany wtness. The hearing was adjourned sine die.

Neither an application to take a deposition nor an order
issuing as a result of such an application appears in the record.

The next matter of record is at 1040, 12 WMy 1970. The
I nvestigating O ficer and Appellant's "Counsel"” were present.
Appel | ant was not present.

The Exam ner declared that he had forwarded an order to an
Examner in New Oleans, to take the testinony of a wtness, which
he had referred to on 24 February, but "upon advise fromhim/[the
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Exam ner at New Ol eans] that he had received no request for the

taking of the testinony . . . " the Exam ner acted on 12 May 1970.
The rest of the inconplete statenment of the Examner wll be
di scussed shortly. | wish to discuss here only the first el enent

quoted. The state of the record deprives ne of a know edge of the
order which the Examner in this case sent to the Exam ner in New
Ol eans. | have also no direct evidence of the reply. Nei t her
docunent appears in the record. It is difficult for me to envision
an "order" to take a deposition which could be returned unfulfilled
because the Examiner in New Ol eans "had received no request for
the taking of the testinony.”" An "order" does not depend for its
execution upon a "request" by soneone to execute it. It may be
that the docunents in this case do not actually constitute a true
order to take a deposition and a true notice of return for failure
of possible enforcenent. | cannot tell because the record does not
reflect (1) the witten application to take the deposition, (2) the
order to take the deposition, nor (3) the reply explanation that no
one in New Oleans had "requested" the deposition. Al t hough
Appel l ant's actions on the record could lead nme to a belief that
there was a waiver of procedural requirenents, | amloath to i nvoke
this doctrine in light of further disclosures made on the record,
which, | think, constitute error in their own right.

At this session of the hearing the Exam ner, in addition to
summari zi ng the unrecorded activities with respect to the taking of
a deposition in New Oleans, also referred to a notion of the
| nvestigating Oficer asking for final disposition of the case on
13 April 1970. It seens that a letter of the Examner to "Counsel "
advising of the notion of the Investigating Oficer had been
received by Counsel on 13 April 1970. Neither the notion of the
| nvestigating Oficer, however filed, nor the notice to Counsel was
made part of the record.

Assum ng that a notion had been filed to reopen the hearing on
13 April 1970, nothing appears in the record as to when or how 12
May 1970 had been set as a date for continuance of the hearing.

At this tinme counsel stated that after he had received the
Exam ner's notice that the hearing would proceed to concl usion on
13 April 1970 on the notion of the Investigating Oficer, notice
all egedly received on 13 April 1970, he advised his client that he
could go to sea. Counsel acknow edged that he m ght have been
guilty of "fault," "negligence,” or even "nmal practice.” R-39,40.
Over strong objection by the Investigating Oficer, the Exam ner
granted a continuance to 14 July 1970, a date to be absolutely the
| ast day of the hearing. On 14 July 1970, both Appellant and his

counsel appeared before the Exam ner. This dual appearance
corrected the record, as it appears before nme, as to the Counsel's
authority to appear for Appellant. There was a ratification of
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attorneyship by Appellant's appearance. | cannot imagi ng what
m ght have happened if the Exam ner had granted the |Investigating
Oficer's notion (not set forth in the record) to conclude the
proceeding on 13 April 1970. At that tinme there was not a shred of
basis for belief that the attorney "of record" represented
Appel lant at all on the record available to ne on appeal. |If the
hearing had ended at that tinme with an initial decision by the
Exam ner, two possibilities were available to Appellant on appeal:

(1) that the record showed no authorization for counsel to
have represented him and,

(2) that he mght have appeared at the tinme and place
specified in the notice of hearing, that no one el se was
present at the time and place of notice of hearing, and
that he was thereafter discharged fromthe disabilities
att endant upon nonappear ance.

The way this hearing was conducted, the possibilities, during
the course of hearing, were alnost infinite.

Y

On 14 July 1970, Counsel asked the Examner for tine to | ocate
W t nesses. Wen Counsel stated that he had requested information
as to the identity and | ocation of w tnesses, the Exam ner said:

"when did you request it? You were told, you were told in
chanbers sonme tine ago by the Investigating Oficer that you could
have this any tine you wanted to if you wanted to conme over here.
It was available to you; it was available to you." R-122.

"I'n chanbers" apparently refers to sone unrecorded proceedi ng.
The record does not reflect that any such statenent was nade by
anyone. In fact, the opposite appears of record. On 13 February
1970, as Appellant points out in his brief, the foll ow ng coll oquy
took place, when counsel stated that he needed the nanes and
addresses of certain w tnesses:

"Exam ner: Well, do the best you can. And we'll see
whet her we can |ocate these witnesses if you can't. You
certainly have to have their nanmes. Wen you cone in and say
you want the testinony of a w per,

"Counsel : | wll have the nanes of those avail abl e, but
there will be other witnesses | would |Iike to get whose nanes
| do not have.

"Exam ner: Vell, it's encunbent [sic] on you, M. Shibley,
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to pick up the tel ephone and get hold of these nanes. | nean,
in this day and age it doesn't take very long to obtain this
information." R-31

When counsel stated that he needed the nanmes and addresses of al
the vessel's wipers, wth all of whom he woul d have to conmuni cate
to ascertain which two he would wi sh to depose he declared that he
woul d need the vessel's articles to ascertain this information
R-42. The Exam ner advised himthat he could get this information
in New York or Washi ngton.

Counsel may have been dilatory in seeding assistance from New
York and may have erred in not spreading on the record before the
Exam ner his frustrating correspondence rel ative to voyage records
of W NGLESS VI CTORY. The brief shows that Counsel was advised by
alaw firmin New York, which he had authorized to act for himwth
respect to exam nation of those records, that the firm had been
deni ed access to the record at New York, but that the records were
being forwarded to the Los Angel es-Long Beach of fi ce where Counsel
could inspect them A letter fromthe Oficer-in-Charge of the
|atter office, dated 9 June 1970, advi sed Counsel that the articles
and official |og book "have now been received by this office." The
| ast sentence of this letter reads:

"If you wll advise, in witing, the specific itens of
information that you desire, we will be pleased to provide you with
that information.”

If this were all to which Appellant was entitled, it was pointless
to have npved the records from New York to Term nal 1|sland,
California.

Counsel replied to the letter of 9 June 1970 with a letter in
whi ch he specifically requested a photocopy of the crewlist ("sign
on" sheet of the articles) and an opportunity to inspect the
official |og book. To this, the Oficer-in-Charge replied, by
letter of 12 June 1970, that the docunents "in their entirety are
exenpted from di scl osure by statute.. . . " It was not until 25
June 1970 that a letter fromthe Oficer-in-Charge provided Counsel
with a copy of the "sign on" page of the articles and decl ared t hat
the | og book could be exam ned on any working day at the Coast
Guard Marine I nspection Ofice.

What happened here is inconprehensible unless there was a
failure of internal Coast Guard conmmunicati ons. Normal | y, when
|l ogs and articles in the custody of the Coast Guard are avail able
they are actually produced at the hearing, specific itens are
identified for use in the hearing, and |eave is routinely asked for
and granted to substitute certified copies of the relevant matter
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as exhibits. There has never been any question but that these
docunments are available for exam nation by a person charged when
entries therein are offered in evidence against him | do not nean
to inply here that a person charged can al ways demand producti on of
t he docunents thensel ves when only certified copies are reasonably
avai l abl e wi t hout some showi ng that actual production is reasonably
necessary. That question does not arise here, in any event, since
the log and articles were physically present in the Los
Angel es-Long Beach office and coul d have been produced before the
Exam ner. Copies of entries were already in evidence on the
| nvestigating Oficer's case. Denial of access to the originals
both at New York and Los Angel es-Long Beach was i nproper.

Since it was obviously not until sone tinme after 25 June 1970
that Appellant had access to the desired information about
W tnesses, it was also obviously unfair to cut himoff on 14 July
1970 without nore time to |ocate the persons whose testinony he
desi red.

It may be that the Exam ner was unaware of the procedura
roadbl ocks set up in Appellant's way. It may be that the
| nvestigating Oficer, as an individual, was simlarly unaware.
Nei t her circunstance is an excuse for denying Appellant his rights.

| can envision, fromthis record, a feeling on the part of
both the Investigating Oficer and the Exam ner that Appellant and
hi s counsel m ght have been acting in such bad faith as to excite
hostility against them This does not justify "retaliation in
kind," nor does it justify a defective record.

Vv

It should be axiomatic to investigating officers and exam ners
ali ke that off the record proceedings invite disaster.

When a brief "off the record" discussion has occurred, sone
exam ners recapitulate on the record what occurred off the record
and get the consent of the parties, on the record, to the
correctness of his recapitulation. No reversible error has ever
appeared to flow fromthis procedure, although at tinmes it seens
that the recapitulation and its verification take |onger than the
time consuned in the "off the record" proceeding. Wat | wish to
point out first in this connection is that on 24 February 1970,
with neither Counsel nor Appellant present, the Exam ner
unilaterally placed in the record a summati on of what had occurred
in his office on 20 February 1970 when Counsel apparently appeared
there. Counsel had no way of know ng what the Exam ner said on 24
February had occurred on 20 February, until he saw the transcri pt
of proceedings when it was delivered to himfor purposes of appeal
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on 5 Cctober 1970. This unilateral statenent is, of course, open
to challenge. 1In a sense, it has been chall enged on appeal. More
precisely, it has been challenged for what it does not say rather
than what it does say.

Appel I ant quotes fromthe transcript two statenents nade by
the Exam ner on 14 July 1970, the | ast day of the hearing:

(1) "M. Shibley, you were told in February by nme that if you
wanted any of these things | would see that they were nade
available to you" R-124, and

(2) "wWell, you had anple opportunity to obtain depositions,

counsel. W went into this on 24 February and you were told
at that tinme that you could have all that information
available to you." R-122.

Appel l ant correctly points out that no such statenents were ever
made on the record on either 13 or 24 February 1970, the only dates

in that February on which sessions of the hearing were held. It is
also true that "we" did not go "into this" on 24 February "and you
were told . . ." because Counsel was not even present on 24
February 1970. It is ineluctable that this record as presented to

me does not reflect what actually took place anobng Counsel, the
| nvestigating Oficer and the Exam ner. The situation may even be
worse than thus far perceived. At R 42, on 12 My 1970, the
I nvestigating Oficer is quoted as saying, w thout contradiction:

"At the original seating [neeting?] of this Hearing, the
nmotion for continuance was given orally. M. Mers stated at
that tine that he was going to Seattl e because he had a vessel
waiting for him the SS PALMETTO STATE, which is nentioned in
one of the charges alleging that he failed to join the vessel

He clainmed that there was a job waiting and he had to be there
the day after. In fact, he left right fromthe Hearing to

go."

The only conclusion | can deduce fromthis is that the hearing
was convened as per original notice on 12 February 1970, in the
presence of the Examner, wth the Investigating Oficer,
Appel lant, and his Counsel in attendance, that no record of the
proceeding was nade, that the Examner and the Investigating
O ficer both consented to Appellant's departure fromthe scene of
hearing, and that the Exam ner's apparent know edge of "off the
record proceedi ngs" when the hearing ultimately "convened" on 13
February 1970 was actually a matter which should have been pl aced
on record 12 February 1970, the date for which notice had been
i ssued.



Procedures such as this cannot be tolerated inevitably, as
happened in this case, lead to error.

Vi
It seens, on the whole, that the instant proceedi ng nust be
set aside, because of the cunulation of procedural errors. | wll
not enter upon Appellant's attenpted defense of |aches because |
believe that the drawn out proceedings here have rendered the
matters connected with WNGLESS VI CTORY, of which the Coast Cuard
was initially apprized through the Merchant Detail in Brenen in
Septenmber 1968, stale and not worth re-litigation. The offense
alleged with respect to PALMETTO STATE, as to which this record is
not tainted, a donestic failure to join with no show ng of
aggravating circunstances, is not worth finding proved separately
since it would not have been brought to hearing separately w thout

t he WNGLESS VI CTORY al | egati ons.

ORDER

The order of the Exam ner dated at Long Beach, California, on
24 July 1970, is VACATED. The charges are DI SM SSED

C. R BENDER
Admral, U S. Coast Cuard
Comuandant
Si gned at Washington, D. C, this 17th day of April 1972.
| NDEX
Att or ney
Authority ratified by party's actions
Cont i nuance
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