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GERALD W BAYLESS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 14 Cctober 1970, an Examner of the United
States Coast Guard at San Francisco, California, suspended
Appel l ant's seaman's docunents for four nonths, upon finding him
guilty of msconduct. The specifications found proved all ege that
whil e serving as an AB seaman on board SS SEATRAI N FLORI DA under
authority of the docunent above captioned, Appellant:

(1) On 14 March 1970, at Gakland, California, failed to
perform his assigned duti es;

(2) On 6 and 7 April 1970, at Kaohsiung, Fornosa, failed to
perform assi gned duti es;

(3) On 14 April 1970, at Sattahip, Thailand, failed to
perform assi gned duti es;

(4) On 16 April 1970, at sea, failed to perform assigned
duties; and

(5) On 19 April 1970, at Da Nang, RVN, failed to perform
assi gned duti es.

At the hearing, Appellant elected to act as his own counsel.
Appel  ant entered a plea of not guilty to each specification except
the first, to which he pleaded guilty.

The Investigating Oficer introduced in evidence voyage
records of SEATRAIN FLORI DA and the testinony of the master.

I n defense, Appellant offered in evidence his own testinony
and vol um nous argunent with the master.

At the end of the hearing, the Exam ner rendered a witten



deci sion in which he concluded that the charge and specifications
had been proved, the first specification by plea. The Exam ner
then entered an order suspending all docunents issued to Appell ant
for a period of four nonths.

The entire decision was served on 3 Novenber 1970. Appeal was
tinmely filed on the sane date. Al t hough Appellant had until 30
June 1971 to do so, he has added nothing to his original notice of
appeal .

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as an AB
seaman on board SS SEATRAI N FLORI DA and acting under authority of
hi s docunent.

On 14 March 1970, at Cakland, California, Appellant failed to
perform assi gned duti es.

On 6 7 April 1970, at Kaohsiung, Fornosa, Appellant failed to
perform assi gned duti es.

On 14 April 1970, at Sattahip, Thailand, Appellant failed to
perform assi gned duti es.

On 16 April 1970, at sea, Appellant failed to perform assigned
duti es.

On 19 April 1970, at Da Nang, RVN, Appellant failed to perform
assi gned duti es.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Examner. It is contended that the official entries were not nade
in conpliance with law, and that the nmaster |ied.

APPEARANCE: pro se.
OPL NI ON
|

Appellant's criticism of the official |og book entries can be
dealt with briefly. Wth respect to the first specification, it is
irrel evant because Appellant pleaded guilty to that. Wth respect
to the others, it is pointed out that Appellant argues literal
conpliance with 46 USC 702. Literal conpliance with that section
is not the criterion; substantial conpliance is. See Decisions on
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Appeal 1079, 1082, 1083, 1364, and 1727. The Exam ner did not
accept these log entries as prinma facie evidence of the facts
therein but only as entries nmade in the regul ar course of business.
46 CFR 137.20-107. As such, they were at |east corroborative of
the master's testinony (see Decision on Appeal No. 1394), if not,
in and of thenselves, substantial evidence such as to support
findings, a question | need not consider.

The argunment that the master |lied was nade before the
Exam ner. The trier of facts accepted the naster's testinony as
true. Since it was not intrinsically false (but was in fact

i nherently credible, a conclusion supported by Appellant's own
conduct at the hearing itself), there is no reason to disturb the
Exam ner's findi ngs.

ORDER

The order of the Exam ner dated at San Francisco, California,
on 14 Cctober 1970, is AFFI RVED

C. R Bender
Admral, U S. Coast @uard
Conmmandant

Signed at Washington, D.C., this 24th day of March 1972.
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