I N THE MATTER OF LI CENSE NO. 288507
| ssued to: Dewey SORI ANO

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1842
Dewey SORI ANO

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 8 Septenber 1969, an Exam ner of the United
States Coast Cuard at Seattle, Washington, suspended Appellant's
license for twelve nonths upon finding himguilty of m sconduct and
negl i gence. The specifications found proved allege that while
serving as pilot on board the Liberian MV SILVER SHELTON under
authority of the |Iicense above captioned, on or about 20 Septenber
1967, Appellant failed to direct the novenents of the vessel in a
reasonabl e and prudent nmanner, thereby contributing to a collision
bet ween that vessel and SS FAI RLAND ( NEGLI GENCE), and wrongful ly
caused the vessel to proceed at an i nmpderate speed in conditions
of restricted visibility, thereby contributing to the collision
(M SCONDUCT) .

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charges and
each specification.

The Investigating Oficer introduced in evidence the testinony
of several w tnesses, numerous docunents, and recorded testinony of
several wi tnesses given in an earlier proceeding.

I n defense, Appellant offered in evidence the testinony of
several w tnesses and two depositions.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charges and specifications
had been proved. The Exam ner then entered an order suspending
Appellant's license for a period of twelve nonths.

The entire decision was served on 8 Septenber 1969. Appeal
was tinely filed on 16 Septenber and perfected on 30 April 1970.
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On 20 Septenber 1967, Appellant was serving as pilot on board
the Liberian MV SILVER SHELTON and acting under authority of his
license.

Appel | ant was serving aboard the vessel as the pilot required
aboard all foreign vessels, and all United States registered
vessels not sailing in the coastwi se trade on the Pacific Coast or
in trade with British Colunbia, navigating in Puget Sound and
wat ers adj acent thereto. RCWA 88.16. 070.

In order to qualify for the license issued by the State of
Washi ngton for such pilotage Appellant was required to hold a
license as master and first class pilot for the waters covered by
the law, and was required to have such an unexpired and not
"voi ded" Federal license to obtain renewal of his State |icense.
RCWA 88. 16. 090.

On 20 Septenber 1967, Appellant boarded SILVER SHELTON of f
Port Angel es, Washington, to serve as the required pilot for the
entry to Tacoma in Puget Sound. Not hi ng untoward, pertinent to
this case, occurred until the vessel was above Apple Cove Point.
At the tinme in question Appellant was on the bridge directing the
movenents of the vessel. On the bridge with him were Lee Chun
Chief Mate, and the man at the wheel. Radar was operating
satisfactorily. Al orders given by Appellant were pronptly and
accurately carried out. At all times pertinent SILVER SHELTON was
maki ng about 14.5 knots, and no change in speed was nade unti
about one mnute after a collision with SS FAl RLAND, when STOP was
or der ed.

At about 0526 SILVER SHELTON was on 160 degrees true and about
one half mle north of Apple Cove Point Light when FAI RLAND was
observed on radar by Appellant and the Chief Mate. FAI RLAND was
di stingui shabl e as a | arge vessel fromthe numerous fishing vessels
in the vicinity. FAI RLAND bore about 22 1/2 degrees on the
starboard bow, distant about six mles.

At 0528 Appl e Cove Point Light was abeam of SILVER SHELTON to
starboard, distant somewhat nore than a mle. The |ight was
visible but then visibility closed in to about a mle. Very
shortly after, Appellant ordered fog signals to be sounded and
ordered the mate to call the nmaster. He had the signal shifted
from automatic to manual and from then on handled the signal
hinself. The mate did not call the master until after he had nade
the shift of the signal. (The master did not arrive on the bridge
until after the collision.) Appellant then changed course to 185
degrees true and FAIRLAND s rel ative bearing changed sonewhat to
port.



At 0530, with SILVER SHELTON about one half mle to the south
of Apple Cove Point Light, SILVER SHELTON s chief mate observed
FAI RLAND again on radar, to the left of SILVER SHELTON, but wth
bearing not ascertained, distant four mles. This was not reported
to Appellant. At 0532 Appellant conmmenced nmaneuvering to the
right, comng first to 195 degrees true and then to 210 degrees
true. This change was followed by hard right rudder.

At 0533 FAIRLAND was sighted two points on the port bow of
SILVER SHELTON, showing a green light only, distant less than a
mle. At sone tine |ater SILVER SHELTON sounded a danger signal.

At 0535 the vessels collided, the stem of FAI RLAND striking
the port side of SILVER SHELTON in the way of nunber one hol d,
scrapi ng down the port side until the vessels were clear. At 0536
SILVER SHELTON s engi ne was st opped.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner .

Appel | ant makes five points on his appeal.

His first point is reducible to the argunent that there is no
jurisdiction to proceed agai nst Appellant's federal |icense because
Appel  ant was serving on a foreign vessel under a requirenent of
Washi ngton | aw.

Hi s second point is that an agreenent between the Conmmandant
and the Anmerican Pilot's Association precludes assertion of
jurisdiction over Appellant's federal |icense.

Hs third is that the situation between the vessels was that
of neeting rather than crossing.

His fourth is that Appellant should be cleared because
equi pnent on the other vessel was defective.

Hs fifth is that the Examner's decision is "clearly
erroneous.” In this connection he asserts five specifics of error
which will be spelled out bel ow

Addi tionally, Appellant argues that the hearing should be
reopened for the taking of newy discovered evi dence.

APPEARANCE: Long, M kkel borg, Wells & Fryer, Seattle, Wshi ngton,
by Jacob A M kkel borg, Esquire.
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OPI NI ON

I n meking findings of fact, | have reorgani zed and reordered
sone of the Examner's in the interest of clarity, and have
pi n-pointed certain events as to tinme. Certain substitutions have
been made al so.

| quote the pertinent findings of the Examner from his
deci si on:

"13. That when SILVER SHELTON was approxi mately one-half mle
north of Apple Cove Point Light on the starboard hand, Chun
observed on the vessel's radar scope the pip of a large
vessel, which was later determ ned to be FAI RLAND, ahead of
SILVER SHELTON and two points on the starboard bow at a
di stance of approximately six mles.

"14. That at the tinme Chief Oficer Chun first observed
FAI RLAND on radar, it was not visible visually; at this tinme
the respondent was standing before the radar also, and its
scope was readily visible to him

"15. That at 0528 hours, LZT, SILVER SHELTON passed abeam of
Appl e Cove Point Light on the starboard hand, slightly over
one mle off, on a course of 160 degrees true. At this tine
fog conditions had worsened and visibility was reduced to
approximately a mle; there were at this tinme several fishing
vessels operating gill nets between SILVER SHELTON and the
land mass to the west on SILVER SHELTON s Starboard hand

There were also various fishing vessels of the sanme nature
forward of SILVER SHELTON to her port, between SILVER
SHELTON s course line and Edward' s Point.

"16. That at about this tinme, after FAIRLAND had first been
observed on the radar scope, the respondent directed the Mate,
Chun, to comence bl ow ng fog signals.

"17. That the Mate conplied with the respondent's order by
placing the fog signals on automatic tiner but the respondent
directed him to place the fog signals actuating device on
manual control, and the respondent then started to bl ow ng fog
signals hinself, continuing this operation until t he
col I'i sion.

"18. That the manual control device for actuating the fog
signals is located on the port wing of SILVER SHELTON s
bri dge.
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"19. That at this time, nor at any subsequent tine, the
respondent gave no orders for a reduction in speed, nor did he
personally take, or order any one else to take range and
bearings on the approaching large target on the radar scope
which was |ater determ ned to be FAI RLAND.

" 20. That at all tinmes pertinent to this casualty, the
respondent gave all helm orders. At no tinme did he order
reduction in speed.

"21. That at all times pertinent to this casualty SILVER
SHELTON responded adequately to the hel morders given by the
respondent.

"22. That shortly after SILVER SHELTON passed abeam of Appl e
Cove Point and after FAIRLAND had been first seen on the
radar scope as being two points on the starboard bow,
respondent ordered a course change for SILVER SHELTON from 160
degrees true to 185 degrees true; this order was given shortly
before the order for the comencing of blow ng fog signals.

"23. That when SILVER SHELTON and FAI RLAND wer e approxi mately
a mle apart, FAI RLAND broke out of the fog a mle or |ess
ahead of SILVER SHELTON on SILVER SHELTON s port bow
FAI RLAND was at that tine displaying her green running |ights.

"24. That there is considerable conflict in the testinony in
this case concerning the actual visibility at the tine
FAI RLAND was first visually sighted, but the Exam ner believes
the description of "one mle or less" to be adequately
substantiated by the evidence in this cause.

"25. That after the respondent gave the initial order to the
hel m placing SILVER SHELTON on 185 degrees true, the Chief
O ficer, Chun, again observed the vessel, later to be
determined to be FAIRLAND, on radar at a distance of four
mles off. At this tinme SILVER SHELTON was approximately
one-half mle south of the Apple Cove Point and had travelled
approximately one mle from the time FAIRLAND was first
observed on radar. At this tinme the bearing of FAI RLAND was
described as "to the starboard”; FAI RLAND was not visible by
eyebal | .

"26. That followi ng this second sighting of FAIRLAND and sone
three mnutes prior to this collision taking place, the
respondent ordered vessel's helmto 195 degrees true foll owed
by orders of 210 degrees true and finally hard starboard,
al ways bearing SILVER SHELTON s heading to the starboard hand.
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"27. That the orders given by the respondent to the hel mwere
properly carried out at all tines.

" 28. That at approximately 0535 hours, LZT, the bow of
FAI RLAND struck SILVER SHELTON i n the way of nunber one hatch
on the port hand and then scraped down the port side of SILVER
SHELTON until the vessels were clear of each other."

My substituted findings for the period from 0526 to 0535 were
made necessary by the | ack of chronological order in the
present ati on quoted above. Wen collision is the source of charges
brought under 46 CFR 137 it is necessary that an orderly narrative
of facts be presented, as precisely as possible on the record
avai |l able. When precision is not possible on the record avail abl e.
When precision is not possible because of gaps in the record, or
when findings that could reasonably be expected cannot be made
because the evi dence needed has not been produced, sonme explanation
shoul d be furnished. | noted here that not one finding of fact
appears as to the position, course, or speed of FAIRLAND at any
tinme except as to the possible inferences that could be drawn from
t he findi ngs based on the novenents of and observations from Sl LVER
SHELTON.

The only wtness aboard SILVER SHELTON whose testinony the
Exam ner relied on was that of Lee Chun, the Chief Mate. The
testinmony was not taken before the Exam ner but had been taken at
any investigation under 46 CFR 136 to which Appellant was a party
and at which he had the right to counsel and to cross-exam nati on.
On a showing that Lee Chun was not available to appear at the
hearing, the Exam ner properly admtted the transcript of his
testinony in evidence. This witness, it may be said, spoke with a
correctness of |anguage, an appreciation of the thrust of question
asked him a know edge of seamanship, and a candor that anply
earned the opinion of the Examner that his testinony was entitled
to great weight.

Unfortunately, this mate's testi nony does not give a conplete
picture of the incident. These deficiencies do not appear to be
due to any shortcomngs of the witness but rather to the fact that
his questioners at the 46 CFR 136 proceedi ngs use his testinony
solely to fill in the accounts of other wtnesses. Under
guestioning by the investigating officer who conducted the 46 CFR
136 proceedings, the witness stated that, at a tine which can be
fairly reduced to certainty, he and Appellant had both viewed
FAI RLAND as a radar target to starboard. The investigating officer
never asked for a range or a nore precise bearing, and never asked
whet her the w tness had observed FAIRLAND on radar at any tine
later. An attorney present later elicited fromthe w tness that
the first radar observation placed FAI RLAND about six mles from
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SI LVER SHELTON because its pip had just conme onto the six mle
scale at which the radar was set and that the bearing was about two
points on the starboard bow Still later, it was elicited fromthe
w tness that he had once nore observed the FAIRLAND pip at four
m | es, but no one asked himfor the bearing.

The |ast sentence of the Examner's finding No. 25, which
declares that on the second radar observation of FAI RLAND the
bearing "was described as to the starboard',"” nust be rejected as
unsupported by any evidence at all.

A good reason for rejecting this finding is found in a bit of
testinony by the witness apparently overl ooked by the Exam ner and
by Appell ant hinself. This testinony supports a finding to the
contrary of the Exam ner's.

When the wtness first testified to his first radar
observation of FAIRLAND he said that the vessel was on the
st arboard bow. He then said, "At the tine the echo is on our
starboard bow and right away we are passing Apple Cove Point and
then we steering about 160 at that tine. The pilot altered course,
the echo, the target on our port bow " CG Exhibit 15, page 534.

From this |I can only conclude that the relative bearing of
FAI RLAND, as woul d be expected after a twenty-five degree change to
the right by SILVER SHELTON, had been seen to change from "about
two points on the starboard bow' to somewhat to port. Further, |
must al so conclude that at the second radar observation (with no
one asking the witness what the relative bearing was) of four mles
di stance, the bearing was still to port, especially since FA RLAND,
when sighted, was two points on the port bow.

Appellant's first point on his appeal is that there is no
jurisdiction to proceed against the Federal l|icense of a pilot who
is serving as a conpul sory pilot aboard a regi stered vessel of the
United States or a foreign vessel as required by State | aw. Rather
than to attenpt to discuss the multitude of statutes form ng the
basis of nost of Appellant's argunent, it is best to state certain
points as to which there is no di sagreenent at the outset and then
proceed to the true issue.

Congress long ago granted to the States the power to regul ate
pilots, except as Congress m ght otherw se provide. 46 U S C 211.
As of today Congress provides otherwse in only two cases. The
States may not regulate pilots or pilotage on the G eat Lakes. 46
US C 216-216i. The States may not regulate pilots or pilotage on
i nspected, nmachine-propelled, coastw se seagoing vessels, not
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sailing on register and not on the high seas. 46 U S.C 364.

The Coast CGuard generally may not require pilots on foreign or
regi stered vessels. The Coast Guard may not suspend or revoke a
conmi ssion, register, or license issued to a pilot by a State.

There is no doubt that the Coast Guard may act to revoke or
suspend any license issued by it for acts of negligence or
m sconduct commtted by the holder when he is serving under
authority of the license. 46 U S.C 239.

It has consistently been held that a person is serving under
authority of a license or docunent issued by the Coast CGuard if the
possession of that |icense or docunent is a condition of enploynent
and the character of the enploynent is that involving the scope of
the license or docunent issued. See Decisions on Appeal Nos. 376,
700, 1030, 1131, 1233, 1281, 1388, 1400, 1427,and 1510. This test
has been used whether or not there was a specific Federal |aw or
regulation requiring the enploynment of a Federally I|icensed or
docunent ed seaman. Included anong the situations discussed, with
a holding that the service was service under authority of the
| icense or docunent, are these:

1) a licensed Federal pilot for the Hudson River on a
regi stered vessel, at a time when neither Federal nor
State |l aw required pilotage under the conditions, when it
was shown that the pilot was hired on board in reliance
upon his holding a Federal |icense for those waters;

2) a licensed Federal pilot taking a foreign ship from
Boston to New York via Cape Cod Canal and Long Island
Sound t hrough areas for which neither Federal nor State
law required pilotage on a foreign vessel, when it
appeared that his hiring was conditioned on his hol di ng
a Federal license for areas to be traversed;

3) servi ce aboard a public vessel to which the inspection
| aws governing manning did not apply, when it was shown
that the agency operating the vessel required the Federal
Iicense or docunent as a condition of enploynent.

Inline with this series of decisions, the only inquiry called for
here is whether Appellant was required as a condition of enpl oynent
to hold the Federal license which is the matter of the proceedi ng
and whet her the enpl oynent for which he was engaged was wthin the
scope of the Federal |icense which he held.

The answer is not far away. Appellant holds a Federal |icense
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for the waters on which his negligent and wongful [NEG.I GENCE and
M SCONDUCT] actions occurred. Appellant was required by the | aws
of the State of Washington to hold a Federal |icense for pilotage
in those waters before he could obtain State authorization to act
as a pilot. RCWA 88.16.090. Since the requirenent of the Federal
license was a condition of licensing as a State pilot, it is no
extension of the "condition of enploynent" theory expressed above,
but only a logical application, to say that any tine Appellant
served as a conpul sory pilot under the |laws of Washi ngton he was

serving under authority of his Federal l|icense. Fundanentally, it
does not matter whether a State, a ship owner, or a Federal agency
requires the holding of a Federal |icense or docunent. As |long as

the requirenent is there, "service under authority" is there.

As to any question of the requirenment of continuance of
validity of the Federal |icense for renewal of the State |icense,
the Exam ner's analysis of Section 11 of the regulations of the
Board of State Pilot Comm ssioners is dispositive. No renewal of
the State license can be obtained if the Federal |icense had
expi red or been voided for any reason.

Lest there be any m sunderstanding, | disassociate nyself from
two statenents nmade by the Exam ner.

The first statenment was apparently nmade in connection wth
earlier rulings of mne, cited above, to the effect that a foreign
vessel in waters of the United States has a right to rely on the
expertise of Federally licensed pilots for waters which the vessel
traverses, when the vessel has hired that pilot even when there was
no legal requirenent for it to do so. | cannot leap to the
concl usion stated by the Exam ner:

"The mantl e of the Coast Guard's authority, handed down
by statutes and revisions thereof since Colonial days
w || have been cast aside. To insure such conpetency,
and thus conply with the mandate, is one reason why a
Federal 1issued license nust be required of all State
Pilots." (D-11).

There is no provision of Federal |law that a Federally issued
| icense nust be required of all State Pilots. There is no need to
examne all State laws to ascertain whether all States concerned
with pilotage do required Federal licenses of the pilots to whom
they issue State comm ssions or licenses. It may be pointed out
that if a State comm ssions or |licenses a pilot who does not hold
a Federal license for the waters traversed, that pilot would be
barred frompiloting a vessel subject to 46 U . S.C. 364, but there

-0-



woul d be no harmas long as he did not attenpt to do so. The only
point involved in this case is that the State of Washi ngton does

require a Federal license before it will permt issuance of a State
license.

For enphasis, | repeat that there is no federal requirenent
anywhere that a State pilot nmust hold a Federal license for the

wat ers involved, as long as he is operating on waters and vessel s
over which the State has exclusive jurisdiction for pilotage. The
test in such a case then becones that of "condition of enploynent."

The second point at which | diverge from the Examner's
Qpinion is where he says: "The controlling statutes here is Title
46 U.S.C. 214." (D 11).

| am not prepared to say that R S. 4450, as anended in 1936,
has superseded R S. 4442, as anended, 46 U S. C 214, as to
authority to suspend licenses of pilots. | say here only that 46
US C 214 is not "controlling" such as to elimnate recourse to
other statutes, and that recourse to R S. 4450, 46 U.S.C. 239, is

enough to sustain jurisdiction in this case. In this connection,
| rmust reject an assertion by Appellant (Brief, p. 19) that Bul ger
v. Benson, CA 9 (1920), 262 Fed 929, holds that "license
proceedi ngs against the pilot under 46 U S.C. 214 nust proceed
within the limtations contained in that statute.” W t hout

concession as to what Bulger v. Benson and its related decisions
stenmm ng fromjudgnents fromthe sane District Court in Washi ngton
m ght have neant, it is quite apparent that the action in this case
was brought under R S. 4450, as anended 46 U.S.C. 239, and not
under 46 U. S.C. 214, and that the anmendnent of R S. 4450 in 1936
took it out of any area considered by the Court of Appeals in 1920.

For a discussion of the neaning of Bulger v. Benson, and
rel ated cases, see Decision on Appeal No. 1574.

At this point, Appellant also seeks to support his position
that 46 U S C 214 limts the scope of proceedings under 46 U. S. C
239 by reference to a decision of an exam nater di sm ssing charges
under R S. 4450 (46 U.S.C. 239). This decision achieved sone
notoriety by its publication at 1968 A.MC. 1034, sub nom |[In Re
Edel heit's License. In this case charges were laid before the
exam ner alleging a violation of |load |ine |aws under a charge,
"VI OLATI ON OF A STATUTE." The Edel heit case never cane before ne
because it resulted in a dismssal but since Appellant has chosen
to argue it as a precedent | may fairly comment upon it, subject to
the principle expressed in "IV' below that individual exam ners’
deci sions are not binding upon other exam ners and are not even
necessarily persuasive to others.

-10-



Sone inprecise | anguage of the examner in the Edel heit case
led to even nore m sl eadi ng | anguage by the digester for Anmerican
Maritime Cases such that some have believed that a nmaster's |icense
coul d not be proceeded agai nst under R S. 4450 for violation of the
|l oad line | aws.

Among the "charges” under R S. 4450, in addition to

"M sconduct," is "Violation of a provision of Title 52, Revised
Statutes." Usually the latter charge is expressed as "Viol ati on of
a Statute.” Violation of any statute is msconduct wthin the

nmeani ng of R S. 4450, and the only point to the special charge of
"Violation of a Statute" is that the holder of the license or
docunent who violates a provision of Title 52, Revised Statutes,
need not be at the tinme serving under authority of his |icense or
docunent to render him anenable to suspension and revocation
proceedi ngs under R S. 4450.

The exam ner in the Edel heit case correctly perceived that the
load line laws were not part of Title 52, Revised Statutes, and
that the laying of a specification alleging violation of a |oad
line law under the "Violation of Statute" provisions of R S. 4450
and 46 CFR 137 was i nproper.

The exam ner's ensuing action in this case, however, was
i nproper and contrary to the regul ations. On his own notion he
di sm ssed the charges. 46 CFR 137.20-65 clearly charges exam ners
wth the duty to examne the charges and specifications for
correctness in formand |l egal sufficiency. Wen errors are found,
the examner is directed to permt amendnent of charges and when
errors of substance are found an examner is directed to rule that
the defective charge or specification is wthdrawm, wthout
prejudice to the preparation and service of new charges.

The examner in the Edelheit case did not conply with this
regulation. If he had, the violation of the load |ine [aw could
properly have been presented either by anendnent of the charge or
by wthdrawal of the charge and service of a new one, since
violation of a load line lawis clearly "m sconduct” authori zing
action to suspend or revoke a license. It is doubly unfortunate
that the examner in the Edel heit case acted contrary to regul ation
and that the manner of publication of his decision leads to
m sunder st andi ng.

The ruling of an examner in any one decision dismssing
charges is obviously not binding upon ne as to matters of law. His
di sm ssal of the charges may be final agency action but his |egal
reasoni ng does not thereby beconme ny position or bind nme on any
point which may |ater be presented to ne on appeal. Thus, the
Edel heit decision by a Coast CGuard exam ner which Appellant cites
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has no legal or policy inplications respecting ny decision in this
case.

Wiile still on Appellant's first point, asserted |ack of
jurisdiction in this case, | nust take cognizance of his strong
reliance upon a decision of a Coast Guard exam ner entered in March
1964 at Seattle, Washington, holding, in a case involving Appel |l ant
herein, that service simlar to that in the instant case was not
service under authority of his Federal |icense. This decision was
reported at 1965 A.M C 391.

The fact that this order of dismssal was by the then Chief
Exam ner of the Coast Guard is of no legal significance. Wen an
exam ner hears a case he hears it as "Examner." The fact that he
may have other duties allowng the title of "Chief Examner" is
irrel evant when one considers only what he did in a specific case.
Hi s deci sions, although permtted to becone final in the absence of
appeal (and appeal is extrenely unlikely in such cases since | do
not now all ow appeals fromorders of dismssal), are not binding on
his fellow ex-examners, as the Examiner in this case correctly
recogni zed. The fact that the ruling was reported at 1965 A. M C.
391 gives it no extra dignity.

As did the examner below, in effect,, | hold that the
deci sion of the exam ner reported at 1965 A MC 391 was erroneous,
at the first opportunity | have had so to hold. | note that in his

order dism ssing charges in the earlier case, that exam ner said:

"A Federal pilot license in the State of Washington is
not a condition of enploynent on an American vessel
sai |l ing under register."

This was not correct. The requirenents of RCWA were the sane
then as they are now

It also follows that when Appellant holds out to a State,
under a State requirenment, that he holds a currently valid Federal
license for the waters on which the State regulates pilots, there
must be authority in the Coast Guard to proceed against that
license for acts commtted during enploynent for which the hol ding
of that license is a requirenent.

Vv

Appel lant has cited several court decisions dealing wth
pilotage. There is no need to exam ne each one in detail, because
they all add up to the points of agreenent set out at the outset of
this opinion. One, however, is so far afield fromapplicability to
the instant case that it is worthy of nention. Appellant says:
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"In State v R ng, 122 Oegon 654, 259 Pacific 780,
affirmed 276 U. S. 607, the State of Oregon affirnmed a
crimnal conviction of a Federal licensed pilot serving
on a foreign vessel holding that state laws were
controlling in that area.”

The Oregon | aw, as construed by Oregon's Suprene Court, nade
it an offense for anyone not authorized by the State of Oregon to
pilot a vessel subject to the State's pilotage authority. Al though

Ring held a Federal license for the Colunbia R ver, he did not
possess an Oregon license authorizing him to pilot a foreign
vessel. There is no question that the conviction for piloting a

foreign vessel was proper, but there is also no question that the
decision is inapposite to the instant case.

\

Appel I ant next conplains that certain agreenents between the
Commandant and the Anerican Pilots' Associ ation have been breached
by the Exam ner's decision, that any change in the agreenent would
be "rul e-maki ng" under 5 U S.C. 552, hence required to be published
in the Federal Register, and that this could not be done by an
exam ner or even by the Commandant hinmself in this particular
adj udi cation process, but could only be done by the Commandant
himsel f in a Federal Register publication.

Appel | ant concedes that neither the original agreenent, nor
any nodification of it, was ever published in the Federal Register.

| cannot agree with the Hearing Exam ner's characterization of
this series of agreenents. Wien referring to these agreenents, the
Examiner is in error when he stated that they were "inproper and
illegal', or that they "should never have been entered into in the
first place'. He should have recognized that in such agreenents
the Coast @Guard did not surrender jurisdiction in cases involving
licensed pilots.

The regul ations clearly provide that the Hearing Exam ner is
bound by the principles and policies enunciated by the Commandant.
46 CFR 137.03-1. Since the agreenents were brought to the
attention of the Exam ner, he should have accepted them as an
expression of Coast Quard policy and shoul d have acted accordi ngly.

A cl ose reading of the agreenents shows that the Coast Cuard
did not thereby give up to the state pilots' associations the power
to act in the case of a licensed pilot anenable to its statutory
authorized jurisdiction. |In essence, the Coast CGuard agreed that
it would not take action to suspend or revoke a Federal |icense of
a pilot who was at the tine serving exclusively under authority of
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a State commssion. This was not a surrender of anything. A case
like the instant case was not contenpl ated. Appel | ant was here
serving under authority of both his Federal and his State
aut horizations, and the agreenents in no way annual Federal
jurisdiction over his Federal license nor inhibit Federal action
agai nst that |icense.

The summary of the agreenment contains this specific statenent:
"State pilots are subject to federal jurisdiction in all cases when
acting under authority of their federal |icenses."

VI

Appellant's third point is that the situation of the vessels
was essentially that of vessels neeting end on or nearly so and not
that of vessels crossing. | amfar fromappreciating the inport of
this argunent.

Until the vessels cane in sight of each other, when | ess than
one mle apart, the ordinary steering and sailing rules at 33
U.S. C 201-210 had no application. SILVER SHELTON had contact with
FAIRLAND only by radar prior to that tinme. Wether or not it is a
custom of inbound vessels and out bound vessels to keep to the right
near the point of <collision, Appellant offers no convincing
argunent that the "narrow channel” rule, which would apply even in
conditions of reduced visibility, applied to the waters in
question. He urges only that on the basis of radar information in
reduced visibility SILVER SHELTON had a right to expect FAIRLAND to
go to its right and consequently had a right to go to its right
Wi th inpunity.

Since it was not established that the "narrow channel" rule
applied in this case, and since the vessels were not in sight of
each other at the time SILVER SHELTON commenced maneuvering in this
case, it does not matter, in judging the prudence of the Appell ant
pilot, whether the original relative positions of the vessels
showed a "head and head" neeting or a crossing situation. o
possibly greater significance in this case is the fact that
Appel l ant does not dispute the finding that when the vessels
finally broke into sight of each other FAI RLAND was showi ng only
its green light to SILVER SHELTON.

VI

In this third point Appellant urges that the exam ner should
have found, as he did not, on the basis of his findings, that
FAI RLAND was originally 22.58 on the starboard bow of SILVER
SHELTON, was still on the starboard side after SILVER SHELTON, had
come right 25 degrees, and that FAI RLAND nust have cone left in the
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i nterval

A good part of this argunent is nmet by the anal ysis supporting
the substituted Findings of Fact in this case as explained in "I"
above. My findings acknow edge that from the tinme of SILVER
SHELTON s change to the right of twenty-five degrees, FAI RLAND had
moved to SILVER SHELTON s port bow, and remained there to the tine
of collision.

| have already nentioned the Exam ner's action in making no
findings as to position, course, or speed of FAIRLAND at any tine
in this approach and collision. The lack of findings is not a
fatal error. If this were a proceeding in which the causes of
collision were to be ascertained, it would be inpossible to accept
findings which did not include FAIRLAND s activities when such
could be know, but such is not the case here. The only purpose of
the record here is to ascertain whether Appellant, while serving
under authority of his Federal |icense, conmtted acts such as to
warrant suspension or revocation of his Federal |icense.

There is no burden to prove the other vessel in collision
faultless. W are dealing here not with liability of vessels, as
agai nst each other, but wth fault of licensed officers which may
appear on either side even without rendering a vessel itself liable
for the fault. See Decision on Appeal No. 1670.

Appel lant's actions in this case are clearly wthin the
area of negligence and m sconduct contenplated by R S. 4450,
what ever the other vessel did.

There is no evidence that Appellant was apprized of the
relative position or novenent of FAIRLAND after the first radar
observation at about 0526. There is no evidence that Appellant was
informed by the mate of the second radar observation of FAI RLAND at
a distance of four mles.

W are faced, then, with a situation in which Appell ant nmade
t hree course changes to the right while maneuvering with respect to
anot her vessel in fog, known by himto be present, with no effort
made by Appellant to ascertain the novenents of the other vessel.
These facts alone, with the visibility reduced to I ess than one
mle, denonstrate that Appellant failed to direct the novenents of
his vessel in a reasonable and prudent manner in approaching a
radar target.

No inference of fault on Appellant's part can be drawn from
his decisions not to testify at his hearing. The fact renains,
however, that Appellant, and only Appellant, could have expl ai ned
his three course changes to the right based, on this record, on no
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reliable information of any kind. If Appellant, by sone
i nformation not disclosed on this record, had reasonably deci ded
that the changes to the right were reasonabl e or necessary, only he
coul d have explained the matter, and he chose not to do so.

| cannot agree wth the Examner that Appellant was
specifically at fault in failing to plot, or to cause to be
plotted, the novenents of the other vessel. Much val uabl e
information can be obtained from radar by an experienced pilot
w t hout actual plotting. Appellant's real fault, on the record
presented here, was that he maneuvered in fog with respect to an
unseen vessel, of whose presence he was aware, on no information at
all. This is inprudent navigation.

I X

In Appellant's fourth point on appeal he urges that a
statenment nmade by a former President of the Puget Sound Pilots'
Associ ation shows that (while there is no established rule) about
98 percent of the inbound and outbound vessels keep well to the
right in the area of the collision in this case. This statenent
has no nore persuasive effect on appeal than it did on the Exam ner
at hearing. Wuen a customis argued in situations |like this the
custom can only be persuasive when it has becone so recognized
within the universe of its practice that it has acquired the force
of law. It is thus with the "points and bends" customon waters to
whi ch the Western Rivers Rules apply.

A custom has the sanction of judicial approval. It is a
customrecogni zed by all users of the body of water, not just by a
body or group like a pilots' association. Further, to earn

recognition the customwould first have to neet approval with the
100 percent approbation and recognition of the pilots' association.
Ni nety-ei ght percent is not enough to constituted the "custom a
| aw. When it is considered that the proffered proof of custom
speaks only for, and not even for all of, pilots of seagoing
vessels in this area, and does not purport to speak for the
fisherman and other vessel operators, it can be seen that the
"custom' urged is not law. If it is, and ny research has failed to
unearth evidence which would establish the "custom | can only say
that the record and Appellant's brief do not incorporate any
persuasi ve evidence or argunent to that effect. Moreover he has
presented no citations of court decisions holding that the area
near Apple Point Cove is a "narrow channel™ or that a "custonm' is
observed in the area that has established a | egal "keeping to the
right" requirenent.

-16-



On this sane point Appellant argues that the radar equi pnent
of the outbound vessel was so defective as to constitute the sole
effective cause of the collision. It nust be pointed out again
that in proceedings under 46 USC 239 and 46 CFR 137 we are not
dealing with "effective cause" or "proximate cause" nor are we
dealing with questions of civil liability. It would not matter
that FAI RLAND m ght have been the nobst unseaworthy hulk ever to
drift in Puget Sound. W are concerned only with the possibility
of personal fault of Appellant. On the record before nme, he
carelessly and wth utter disregard navigated his vessel in the
presence of another vessel in fog for alnbst nine mnutes w thout
effort to ascertain the position or novenents of the other vessel.

Xl

Appel lant's fifth point is that "the Exam ner's finding was
clearly erroneous.” This point is resolved by Appellant into five
specifics each of which is discussed bel ow

Xl

Appellant's first specific argunment under his fifth point is
that the Exam ner was clearly in error in his holding that 46 USC
214 controll ed. As Appel |l ant does not belabor the point in his
brief but nerely refers me to sone other unidentified place in his
brief, I do not belabor the matter either but point out that | have
al ready di scussed the matter in "I11" above.

X

Appel  ant' s second specific argunment under his fifth point is
that the Examner incorrectly applied a Canadi an court decision in
hol di ng that the narrow channel rul e does not apply on the waters
where the casualty in the instant case occurred. What ever the
hol di ng of the Canadi an deci sion, Appellant has made no effort to
show that the narrow channel rule does apply in the waters where
this collision took place. This matter has been previously
di scussed at "VII" above.

X'V

Appellant's third statement of clear error deals with the
Examner's ruling as to the "Agreenent"” as to action against
licenses of pilots and with rul e-maki ng procedure. This has been
dealt with in "VI" above.

XV
Appel lant's fourth assertion of clear error by the Examner is
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his adm ssion into evidence of testinony of certain w tnesses taken
earlier in an investigation under 46 CFR 136. Since the Exam ner
declared that he would imt his reliance on such testinony to that
of Lee Chun, that testinony is the only record of which I need take
cogni zance and of which | have taken cogni zance (see "I" above).
My foregoing remarks apply. The testinony was properly admtted
into evidence.

XVI

Appel lant's last statenent of "clear error” on the part of the
Exam ner is that he nmade his decision in this case after there had
been published in Merchant Marine Council Proceedings a report
based on the investigation of the casualty involved herein under 46
CFR 136.

When an agency has both investigative functions as to
casualties or accidents and power to nove against a |icense,,
certificate, or docunment of a person involved in such a casualty or
accident, there is no error in publishing the results of the
casualty investigation before the "certificate action" s
conpl eted. Pangburn v C A B. CAl (1962), 311 Fed. 2nd 349.

XVI |

Appellant's brief in this case is captioned not only as an
appeal fromthe Exam ner's Decision but also as "Appeal from O der
of the Exam ner on Modtion for Reconsideration.” |In this connection
an unusual procedure that was foll owed nust be noted.

The Exam ner served his decision and order on Appellant on 8
Sept enber 1969. Appeal was tinely filed on 16 Septenber 1969. On
1 Decenber 1969, Appellant addressed to the Exam ner a "Mtion for

Reconsi deration.”™ On 22 Decenber 1969 proceedi ngs were hel d before
the Exam ner, with the Exam ner announcing that "...the hearing..
is reopened.” The Exam ner stated that the hearing was reopened

for the purpose of determning whether the notion should be
gr ant ed.

Later in the proceeding, after hearing argunent, the Exam ner
said, "I believe | have | ooked on this notion as being one in the
nature of a judgment N.OQV. rather than a notion to reopen for
new y discovered evidence." On 16 January 1970, the Exam ner
entered an order denying the notion. In a letter of 21 January
1970, Appel |l ant speaks of his action as having been a "notion" for
reconsi deration or to reopen under Section 137.25-1."

However, the partici pants may have chosen to style the notion,
the regulations permit of only two actions by a party after an
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exam ner's decision has been entered. One is appeal; the other is
a petition to reopen on the basis of newly discovered evidence.

The | ast sentence of 46 CFR 137.25-1 reads: "If an appeal to the
Commandant has been filed, the petition to reopen the hearing shall
be consi dered by the Commandant."” Since an appeal had been filed

on 16 Septenber 1969, this vision of the regulation controll ed.

However, since Appellant nmakes his argunent on appeal | shal
consider it as if properly addressed as a petition to reopen on the
basis of newy discovered evi dence.

The first item Appellant presents is a decision of the
exam ner dism ssing charges, identical to those in Appellant's
case, brought against the pilot of FAIRLAND. Whether the exam ner
erred in the other case and shoul d have found the charges proved is
of no significance in the review of this appeal. It is true, as
Appel | ant has point out, that the exam ner nmade no findings in the
ot her case. He dism ssed nerely with a statenent that there was a
| ack of substantial evidence in the case. It may be, as Appell ant
urges, noting that both pilots were navigating at about the sane
speed in the sanme fog, that the decisions are irreconcilable. |
obvi ously cannot attenpt to reconcile them since the examner's
decision in the other case gives no basis for conparison, and | am
under no obligation to do so. The only case before ne is that of
Appel lant and the issue is not relative fault that only whether
there is substantial evidence to support findings that Appellant
failed to exercise prudence in the navigation of SILVER SHELTON and
failed to proceed at noderate speed in fog. There is such
evi dence.

A second itemoffered is testinony of an expert w tness which
Appel I ant urges would prove that FAIRLAND cane left, contrary to
sone testinony given that it went right. Appel I ant makes no
showi ng that this evidence was not available to himat the tine of
hearing by the exercise of due diligence, but here again the matter
isirrelevant. |t has been pointed out that on the record of this
case it must be concluded that fromthe time Appellant was apprized
by radar observation of the presence of FAIRLAND six mles distant
he made no effort to ascertain the novenents of that vessel and
acted in conplete disregard of the presence of that vessel until it
broke out of fog at a distance of less than a mle. Even if
FAIRLAND at that very nonent was turning left, Appellant's
i nprudence had pl aced his vessel in danger of collision.

Anot her item of "new evidence" is a docunment purporting to
show that the whistle installed on SILVER SHELTON was desi gnated
for a vessel of a size from 1600 to 3000 tons, while the vesse
itself was "four of five times this tonnage and size." Again, no
effort is nmade to show that this evidence was not avail able at the
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time of hearing by the exercise of due diligence and again the
evidence is irrelevant. In fact, if the evidence were to be
consi dered pertinent, Appellant's position would necessarily have
to be that he had a right to rely on a whistle commensurate with
the size of his vessel to warn others ahead of him that he was
speeding in fog. This would be a classic case of "relying on his
horn instead of his brakes."

Appel I ant asserts at this point that | was not provided with
a transcript of the proceedi ngs before the Exam ner on 22 Decenber
1969, and provides a copy thereof. Appel Il ant is wrong. | was
provided with a transcript of those proceedi ngs even though they
anounted to a nullity.

ORDER

The order of the Exam ner dated at Seattle, Washington, on 8
Sept enber 1969, is AFFI RVED

C. R Bender
Admiral, United States Coast @Quard
Conmmandant

Signed at Washington, D.C., this 11th day of June 1971
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