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DECI SI ON OF THE COVIVANDANT
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1830
Wl liamE PACKARD

Thi s appeal had been taken in accordance with Title 46 United
States Code 239b and Title 46 Code of Federal Regul ations 137.30-1.

By order date 29 Decenber 1969, an Examiner of the United
State Coast CQuard at Long Beach, Cal., revoked Appellant's seaman's
docunents upon finding himguilty of the charge of "conviction for
a narcotic drug law violation."™ The specification found proved
all eges that on or about 23 Septenber 1969, Appellant was
"convicted by the U S. Mgistrate, Southern District of California,
of having in [his] possession a quantity of marijuana (narcotic
paraphernalia) in violation of 18 U S.C. 13 (violation of Section
11555 of Health and Safety Code of State of California)."

At the hearing, Appellant was represented by professional
counsel . A plea of not guilty was entered to the charge and
speci fication.

The Investigating Oficer introduced in evidence certified
copies of a conplaint and a judgenent entered in the United States
District Court for the Southern District of California by the U S.
Magi strate for that District.

I n def ense, Appellant offered no evidence.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order revoking all
docunents issued to Appell ant.

The entire decision was served on 2 January 1970. Appeal was
tinely filed on 27 January 1970 and perfected on 2 June 1970.

FI NDI NGS OF FACT

On 23 Septenber 1969, Appellant was convicted, on his plea of
guilty before a Federal Magistrate in the U S. District Court for
the Southern District of California, of a violation of Section



11555 of the Health and Safety Code of the State of California by
having in his possession marijuana (narcotic paraphernalia).

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner .

Appel | ant nmakes three points on appeal. 1In his words they are
as foll ows:

(1) THERE WAS NO EVI DENCE THAT APPELLANT WAS CONVI CTED OF A
NARCOTI C DRUG LAW VI OLATI ON.

(2) THE COAST GUARD REGULATI ONS CONCERNI NG REVOCATI ON OF
MERCHANT NMARI NER DOCUMENTS FOR POSSESSI ON OF MARI JUANA | S
| NVALI D AS AN EXCESS OF THE AUTHORI TY GRANTED TO THE
COAST GUARD UNDER TI TLE 46 U.S. C. SECTION 239 (b).

(3) THE COAST GUARD REGULATIONS REQU RING MANDATORY
REVOCATI ON OF MERCHANT MARI NER DOCUMENTS FOR CONVI CT1 ON
OF A NARCOTI C DRUG LAW IS UNCONSTI TUTI ONAL AS VI OLATI NG
THE DUE PROCESS AND EQUAL PROTECTIONS OF THE LAWS
GUARANTEES OF THE U.S. CONSTI TUTI ONAL, VI CLATION OF
ADM NI STRATI VE, DUE PROCESS AND UNCONSTI TUTI ONAL | N THAT
THEY CONSTI TUTE CRUEL AND | NHUVAN PUNI SHMVENT.

APPEARANCE: Kessl er and Drasin, Los Angeles, Cal, by
Lawr ence Drasin and Roger d eckman, Esq.

CPI NI ON
I

Appellant's argunent on his first point is that the statute
whi ch Appel l ant was found to have viol ated, Section 11555 of the
California Health and Safety Code, is not a narcotic drug |aw
because it prohibits possession of "an opium pi pe or any device,
contrivance, instrument or paraphernalia used for wunlawfully
i njecting or snoking a narcotic."

Appel lant then points to 46 CFR 137.30-3 (a) and says that
under the terns of the regulations the lawis not a "narcotic drug
| aw' for the reason that the | aw does not deal with "possession
use, sale, or association with narcotic drugs."” This part of the
argunent fails for two reasons. One is that this paragraph of the
regul ations deals with only proceedi ngs under 46 U S.C. 239 (R S
4450), in which the charge would be "m sconduct” and not wth
proceedi ngs under 46 U.S.C. 239b, such as this is, with the charge
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being "conviction of violation of a narcotic drug law." The ot her
is that even if the proceeding could properly have been had under
R S. 4450, | would consider possession of narcotics paraphernalia
as association with narcotic drugs.

Appel I ant, however, also refers nme to Decision on Appeal No.
1513, in which one of three specifications alleging convictions for
possession of narcotic drugs was di sm ssed because the conviction
i n question was based on unl awful possession of a hypoderm c needl e
and other equipnment used to inject narcotic drugs, not on
possession of a narcotic as all eged.

| f necessary a distinction may be nmade between that case and
this. In this case in No. 1513, there was a variance between the
al l egation and the proof which brought about the dismssal. The
dismssal of the one specification was not critical to the ultinate
resol ution of the case because proof of the other two convictions
required revocation anyway. | may say here that if the issue were
before me now and were critical to the ultinmate disposition of the
case | mght act otherw se. VWiile the term "narcotic drug" is
defined in 46 U S . C 239a, the term "narcotic drug law' is not
defined. In the absence of a court decision on the point, | would
be inclined to hold that a "narcotic drug law' is a |law designed to
regul ate and control the use of narcotics drugs, and a conviction
under such a law is a conviction within the nmeaning of 46 U. S.C
239b. The pl acenent of Section 11555 of the California Health and
Safety Code in the "Illegal Narcotics" chapter convinces one that
the statute is such a | aw.

What | find conclusive in the instant case obvi ates the need
for further exploration of this question. Here there was no
vari ance between the allegation and the proof. It was specified
that the conviction was for possession of marijuana and the proof
showed a conviction for possession of marijuana. This takes the
case conpletely out of the theory inferred by Appellant from
Deci sion on Appeal No. 1513.

Just as inportant is the fact that the judgnent of the Federal
Magi strate is that possession of marijuana is possession of
narcotic paraphernalia under the California |aw There is no
California court decision to the contrary. | nust hold that if
possession of marijuana is violation of Section 11555 of the
California Health and Safety Code, that section is a narcotic drug
law within the neaning of 46 U S.C. 239b. | f the Federal
Magi strate was wong, Appellant is in the wong forum to seek
correction of his error.
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On his second point, when Appellant refers to 46 U S. C
239(b), | assune that Section 239b is neant. The argunent that the
regul ations are beyond the authority granted by Congress is not
correct. The "may" in the Act of Congress is directed to whether
action shall be instituted or not. Once action has been instituted
and proof of conviction of a narcotic drug | aw violation has been
established, revocation is the only order authorized by Congress.



Appellant's third point is not well taken. He alleges that
revocation of his docunment under the circunstances of this case is
"cruel and unhuman punishnment” violative of his constitutiona
rights. It is presuned that this neans "cruel and unusual
puni shent" prohi bited by the Sixth Amendnent.

An order of suspension or revocation under R S. 4450 (46
U.S.C. 239) or of revocation under 46 U. S.C. 239b has never been
held by a U S. District Court since the original enactnent of the
Adm nistrative Procedure Act to be a punishnment,” nuch less a
"cruel and unusual punishnent."” Here again, however, Appellant's
argunment m sconcei ves the meaning of certain regulations in 46 CFR
137. The regulations he cites deal with revocati on nade mandat ory
or desirable in proceedings under R S. 4450. As nentioned in "I
above, this proceedi ng was not brought under that statute but under
46 U S. C. 239b. | repeat that under that section, once action has
been instituted and the charge has been found proved the only
action allowed is revocation of the docunment.

ORDER

The order of the Exam ner dated at Long Beach, Cal., on 29
Decenber 1969, is AFFI RVED

T. R SARGENT
Vice Admral, U S. Coast Guard
Acti ng Commandant

Si gned at Washington, D.C., this 12th day of January 1971
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