I N THE MATTER OF MERCHANT MARI NER S DOCUMENT Z-314898
AND ALL OTHER SEAMAN S DOCUVMENTS
| ssued to: HAUSER, Frederi ck

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1715
HAUSER, Frederi ck

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 13 July 1967, an Exam ner of the United States
Coast CGuard at New Oleans, La., suspended Appellant's seaman's
docunents for four nonths finding himguilty of m sconduct. The
specifications found proved allege that while serving as an oiler
on board SS ROBI N TRENT under authority of the docunent Appellant:

(1) on or about 4 and 5 April 1967 wongfully absented
hinself fromthe vessel and his duties at a foreign port;

(2) on or about 8 April 1967, wongfully failed to perform
duties at sea; and

(3) on or about 26 April 1967, wongfully failed to conply
with a lawfully issued subpoena of a Coast CGuard O ficer
at a donestic port.

At the hearing, Appellant elected to act as his own counsel.
Appellant entered a plea of gquilty to the charge and each
speci fication.

The I nvestigating Oficer introduced no evidence in view of
the pleas of guilty.

In defense, Appellant offered no evidence, but gave an
explanation as to why he failed to conply with the subpoena.

At the end of the hearing, the Exam ner rendered an oral
deci sion in which he concluded that the charge and specifications
had been proved by plea. The Exam ner then served a witten order
on Appel I ant suspending all docunents issued to himfor a period of
four nonths.

The entire decision was served on 14 July 1967. Appeal was



tinely filed on 7 August 1967.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as an oiler on
board SS ROBIN TRENT and acting under authority of his docunent.

On 4 and 5 April 1967, at a foreign port, Appellant wongfully
absented hinself fromhis vessel and duties at a foreign port.

On 8 April 1967, Appellant wongfully failed to stand one of
his watches while the vessel was at sea.

On 25 April 1967, Appellant was served with a valid subpoena
under R S. 4450, at San Francisco, and on 26 April 1967 he failed
to conply with the subpoena.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Examner. It is urged that Appellant shoul d be accorded | eni ency
because of his age and his need to support a famly.

APPEARANCE: Appel | ant, pro se.
OPL NI ON
|

The prior record of Appellant, as accepted by the Exam ner was
a foll ows:

(1) 22 January 1944, suspended one nmonth for failure to
perform duti es;

(2) 6 February 1959, adnonished for failure to performduties
because of intoxication;

(3) 4 August 1959, suspended for four nonths on eighteen
nmont hs' probation, for failure to performduties because
of intoxication and absence w thout | eave;

(4) 5 Novenber 1959, adnonished for failure to perform
duti es;

(5 29 Septenber 1960, suspended for six nonths on twenty
four nonths probation for failure to perform duties,
failure to perform because of intoxication, and
wrongful ly absenting hinself; and



(6) 24 Novenber 1964, suspended six nonths on twenty four
nmont hs probation for failure to performduties.

Before considering the propriety of the order entered in this
case, sonme notice nust be taken of the apparent discrepancy between
items (3) and (4) above. Wthout going to the extent of taking
official notice of Appellant's entire record, sone concl usi ons may
be drawmn. The offense in item (4) was handl ed by an adnonition
given at Bremen, CGermany. This was within the suspension period
ordered initem(3). Therefore, either Appellant was sailing on a
suspended docunment at the time, or was sailing on a tenporary
docunent issued pending an appeal from the order of item (3).
Whi chever the fact was, and whatever the circunstances were,
Appel | ant escaped renmarkably easily on 5 Novenber 1959.

Wth this record, even as fornmally accepted by the Exam ner in
this case, Appellant cannot conplain that a suspension of four
months in the instant case is inproper because of his age and need
to support a famly. It is precisely these interests which should
i nduce Appellant so to conduct hinself that renmedi al action under
R S. 4450 woul d not be needed.

There is another fact that cannot be ignored in this
connection. In discussing Appellant's prior record, the Exam ner
said (based upon the record nade before him:

"Al t hough not considered as part of his prior record
because the decision was not served until 6 July 1967, M.
Hauser's docunent is presently under two nonths' suspension as
a result of a hearing which was held in New Ol eans on 3 July
1967. It is now ordered that his docunent is suspended
outright for a period of four nonths, the first two nonths of
which is to run concurrently with the aforenentioned order
dated 3 july 1967." (D-3).

The fact of the suspension of two nonths, which began on 6
July 1967, is undeni able. The Exam ner does not deny it; he
accepts it and makes that suspension part of ("concurrent with")
his own order. It seens to ne that if a suspension order is
cogni zabl e by an exam ner so that he can nake part of his own order
run concurrently with it, he can recognize that order as "prior
record.”

It is true that courts dealing with crimnal matters construe
strictly statutes which authorize the punishnent of a twice of nore
convicted offender by a sentence which exceeds the naximm
prescribed in the substantive statute itself. The rules vary with
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the jurisdictions and the statutes in force there.

I n proceedings under R S. 4450, there are no statutory rules

prescribed by Congress. The regul ations prescribe no maxi num
orders for specified offenses. Including cases in which an order
of revocation is mandatory, the rule for orders is the "rule of
reason.” The "Table of Average Oders" set out at 46 CFR

137.20-165 is sinply a statenment of what is acceptable as a rul e of
reason in the "average" case. The "Table" is not mandatory, and
exam ners are expected to fornulate orders appropriate under the
circunmstances of the case heard in light of the record of the
per son char ged.

Practices of examners are seen to differ. In on case
recently under scrutiny an exam ner who had been advi sed that the
person charged had a prior record of one hearing noted that that
hearing had occurred after the offense in the case which he had
just hear, pointedly found that the person charged had no prior
record at the tinme of comm ssion of the msconduct in his case, and
i ssued an order accordingly. |In another case recently reviewed on
appeal, the exam ner took cogni zance of the fact that the person
charged, who failed to appear at the hearing, was the subject of a
deci sion and order of another exam ner who had al so held a hearing
in absentia, and service of whose decision had been frustrated by
the tactics of the person charged. This exam ner carefully phrased
his order so as to relate it to the hitherto unserved deci sion and
order.

Different phil osophies as to "prior record" are obvious when
these two cases and the instant case are considered. Wi | e
i ndi vidual evaluation of severity of orders by exam ners may vary,
the theory of what constitutes a "prior record" nust not.

In the instant case, it cannot be distingui shed whether the
Exam ner believed that the proper order to issue was one of a
suspensi on of two nonths which he wished to add to the existing two
month suspension or was one of four nonths (in view of the
"accepted" prior record of Appellant) which he felt that he should
i npose for the offenses found proved, but which m ght have been of
| onger duration if he had been able to consider the existing two
nmont h suspension as "prior record.”

Wi chever of these possibilities my be true, t he
inconsistency is found, as nentioned before, that a prior
suspension order was not accepted as "prior record" but was
acknowl edged to be a fact, and Appell ant has benefitted.

In establishing a rule of wuniformty for examners in
determ ni ng what constitutes "prior record" special consideration
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must be given to the "unserved deci sion" case nentioned above. |If
it is assunmed that the wording of the first unserved order had the
standard phrasing that the suspension was to be effective when the
deci sion was served upon the person charged and was to term nate
"X" nonths after surrender of his docunent in conpliance with the
order, and that the second order (framed w thout acknow edgnent of
or even perm ssible knowl edge of the first order) used the sane
terms as the first order but specified "Y' nonths of suspension,
and if it is assuned that both decisions are served at the sane
tinme, as was the fact in the case referred to, the |esser order
would be a nullity and the hearing which produced it would have
been a conpl ete waste of tine.

This is not consonant with the purposes of R S. 4450 and
i nterposes nere |legalismbetween it and the substantive interest of
safety at sea.

The record of a person charged as it exists and is avail able
to an Examner at the tinme of hearing should be considered in
formulation of the order. Technical niceties such as the one
nmenti oned above, that at the tine of comm ssion of the m sconduct
there had been no "prior record" nust be avoided. Decisions and
orders which have been appeal ed and even unserved decisions and
orders, should be considered because they exist. An exam ner can
easily phrase his order to provide that his order is "thus and so"
if the record of the person charged as present renmains unchanged,
but woul d be nodified by a | essening of severity, or by changing
the effective date if the earlier order being appealed, or the
order unserved which may be papeal ed, is set aside.

The phil osophy of approach prescribed for Exam ners here is
one of realism Under certain conditions orders nmay necessarily be
nore conpl ex and conditional, but is better to assune the burden of
framng them than to pretend that a fact does not exist, in
frustration of the intent of an Act of Congress and the regul ations
promul gat ed t her eunder

CONCLUSI ON

Since Appellant's record is such as it is, and is actually
even worse than the Exam ner "accepted," the suspension ordered is
lenient. There is no reason to disturb the Exam ner's findings,
since they nerely restate the all egations of the specifications to
which a plea of "guilty" was entered, nor to mtigate the |enient
order on the grounds urged.

ORDER
The order of the Exam ner dated at New Ol eans, La. on 13 July
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1967, is AFFI RVED.

W J. SMTH
Admral, U S. Coast @Quard
Conmandant

Si gned at Washington, D. C., this 14th day of June 1968.
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