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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 29 March 1967, an Examner of the United States
Coast Q@uard at San Francisco, California, suspended Appellant's
seaman' s docunents for six nonths. The specification found proved
alleges that while serving as an ordinary seaman on board the
United States SS RI DGEFI ELD VI CTORY under authority of the docunent
above described, on or about 12 January 1967, Appellant deserted
hi s vessel at Bangkok, Thail and.

At the hearing, Appellant elected to act as his own counsel.
Appel lant entered a plea of not gquilty to the charge and
speci fication.

The Investigating O ficer introduced in evidence copies of
voyage records of RIDGEFI ELD VI CTORY

I n defense, Appellant offered in evidence his own testinony.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of six nonths.

The entire decision was served on 1 April 1967. Appeal was
tinely filed on 19 April 1967. Several nonths el apsed before
appeal was perfected.

FI NDI NGS OF FACT

On 12 January 1967, Appellant was serving as an ordinary
seaman on board the United States SS RI DGEFI ELD VI CTORY and acti ng
under authority of his docunent.

After nmuch di scussion between Appel |l ant and the master of the



vessel, not now relevant, about the possibility of a nutual
rel ease, Appellant departed the vessel wthout authority at
Bangkok, Thail and, about an hour and ten m nutes before schedul ed
sailing tinme. Taking his notorcycle he went to visit the

Aneri can consul ate. On returning fromthe consul to rejoin the
ship he had a spill and was injured. The notorcycle was
denolished. As a result, he m ssed the ship.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner. It is Appellant's contention that the evidence was
insufficient to prove the essence of desertion, the intent not to
return to the vessel's service.

APPEARANCE: Schul man, Abarbanel & Kroner, New York, New York by
WlliamW Hall, Jr., Esquire

CPI NI ON
I

The only pertinent "finding of fact" made by the Exam ner in
this case was that Appellant deserted RI DCGEFIELD VICTORY at
Bangkok, Thailand, on 12 January 1967,

Fromthe Examner's "Qpinion" it is clear that Appellant had
unsuccessfully sought a nutual release from the master and had
appealed to the Anerican consul. The consul advised him that
mut ual rel ease could be arranged only with the presence and consent
of the nmaster.

Appel  ant returned to the ship, assisted in securing for sea,
and then, about an hour and ten m nutes before schedul ed sailing
time, left the ship wthout authority. Taking his notorcycle, he
made anot her unsuccessful appeal to the consul.

VWhile this portion of the Examner's "Opinion" is couched in
terms of a recital of Appellant's testinony, it contains this
st at ement :

"He took his notorcycle and on returning fromthe consul
torejoin the ship he had a spill, was injured and as a
result he mssed the ship."

The Exam ner does not reject this testinony, nor give any
reason why it should not be believed. It is therefore accepted as
fact.



But in these very words the essence of desertion is negatived.
Appel lant did not mss the ship because he intended to. He m ssed
the sailing because, on his way to rejoin, he had an acci dent and
was i njured.

There is no evidence that Appell ant intended, after returning
to the ship, to leave it again, and no such speculation may be
made. The reliable evidence shows only a wongful failure to join.

Had Appel |l ant been on an authorized absence from the vessel
when his accident occurred, a question mght have been raised as to
his fault in connection with the accident. Since Appellant was
ashore without authority he is responsible for the consequences of
anyt hing that happened insofar as his obligation to sail wth the
ship i s concerned.

Wiile the Examner dismssed one of three origina
specifications as "not proved," a specification alleging wongful

failure to join was nerely "dismssed.” This followed fromthe
fact that "wongful failure to join" had been proved within the
finding that "desertion" had been proved. The "dism ssed"”

specification was superfl uous.

The specification was superfluous in the first place. There
is no need for alternative pleading when a desertion involves a
failure to join.

CONCLUSI ON

The findings of the Exam ner nust be nodified to reduce the
m sconduct found proved fromdesertion to wongful failure to join.
It is therefore appropriate to nodify the order.

It is noted that in eight years of service in the Merchant
Marine, this is the first recorded instance of m sconduct by

Appel | ant.
ORDER

The findings of the Examner are MO FIED to show that
Appel lant wongfully failed to join R DGEFIELD VI CTORY at Bangkok,
Thailand, on 12 January 1967. The order of the Examner 1is
nmodi fied, and Appellant is hereby ADMONI SHED. As MODI FI ED, the
findings and order of the Examner entered at San Francisco,
California, on 29 March 1967, are AFFI RMVED

W J. SMTH
- 3-



Admral, United States Coast CGuard
Conmmandant

Signed at Washington, D. C., this 27th day of March 1968.
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