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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 11 June 1964, and Exam ner of the United States
Coast CGuard at New York, New York, suspended Appellant's seaman's
docunents for six nonths outright plus six nonths on twelve nonth's
probation upon finding himguilty of msconduct. The specification
found proved all eges that while serving as an oiler on board the
United States SS BI DDEFCRD VI CTORY under authority of the docunent
above described, on or about 30 August 1963, Appellant wongfully
cut a fell ow crewrenber, one Rodol fo Hernandez, with a knife.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence the testinony
of Hernandez and of one Enrique Gonzal es.

I n defense, Appellant offered in evidence his own testinony
and two docunents, one a record of nedical treatnent, the other an
extract from G and Jury m nutes.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specification
had been proved.

The entire decision was served on 15 June 1964. Appeal was
tinely filed on 17 June 1964.

FI NDI NGS OF FACTS

On 30 August 1963, Appellant was serving as an oiler on board
the United States SS BlI DDEFORD VI CTORY and acting under authority
of his docunent while the ship was in Brooklyn, New YorKk. The
vessel paid off froma foreign voyage that day and Appellant was



hired as one port crew. He remained on board the vessel since he
hah the watch from4:00 p.m to mdnight. At about 11:30 p.m he
was permtted by the engineer of the watch to | eave the engi ne room
for the purpose of calling the relief watch and dressing.

Two menbers of the relief watch, Hernandez and Gonzal es, who
had been ashore since the pay off, canme aboard and net Appell ant
outside the door to their room Al three entered the room where
the two relief nmen changed cl ot hes.

What happened in the room cannot be determned on this record.
Al though all three persons present testified to a braw begi nning
in the room in the course of which Hernandez was cut by a snall
penkni fe w el ded by Appellant, the Exam ner found that no cutting
took place in the room but rather that after Hernandez had pushed
Appel l ant out of the roominto the passageway Appellant drew the
knife in a fit of pique and cut Hernandez.

Appel  ant was arrested and hel d overni ght by the |ocal police.
After he furnished bail the next day he was rel eased. He then went
to the nearest hospital for treatnent of |acerations on the top of
hi s head.

Subsequent|ly he appeared before a grand jury which failed to
i ndi ct .

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Examner. It is contended that:

1. A nmtion to dismss at the conclusion of the
| nvestigating Oficer's case shoul d have been granted;

2. The Examner's ultimate findings are inconsistent with
hi s opi ni on;

3. The Exam ner inproperly rejected evidence furnished by
Appel lant to the effect that he had been injured and had acted in
sel f - def ense.

APPEARANCE: Al an Nenser, Esquire, Brooklyn, New York
OPI NI ON

The defense in this case is that Appellant drew a penknife
fromhis pocket and cut Hernandez lightly to make him desist from
striking Appellant on the head with a chain or other flexible netal
obj ect .

The Examner rejected this defense, saying: "I am not



satisfied fromthe testinony of Aguilar that the person charged had
been struck over the head by a wire or other flexible object in
t he hands of Hernandez. There is no evidence except his own
testinmony to that effect."” This |last sentence, by itself, is not
an adequate reason to reject the testinony. However, the Exam ner
did go on to find "inprobability" in Appellant's version, which if
true, would support rejection.

Evi dence tending to corroborate Appellant's description of his
injury is the undisputed fact that he was treated at a hospital the
next day for l|lacerations of the scalp. The Exam ner gave no wei ght
to this because the hospital record of treatnent from2:15 to 2:45
p.m describes "lacerations of scalp 16 hours old." The Exam ner
says, " Sixteen hours prior to 2:15 p.m, 31 August, would be 10:15
p.m, 30 August, which woul d been before Hernandez and CGonzal es had
returned to the vessel." | amfar fromsatisfied that attributing
such pinpoint precision to the phrase "sixteen hours" is justified.
Counsel points out that applying the sixteen hours to the "2:45
p.m" on the hospital record brings the tinme closer to the tine of
t he incident.

The Exam ner was "not satisfied from the testinony of the
person charged that the incident occurred when he was defending
hinmself froma wire in the hands of Hernandez."

To deny credibility to Appellant's testinmony on this issue is
to |l eave to specul ation the source of the head injury. There is no
evidence that it occurred after the fight on board. During the
entire period up to his appearance at the hospital, Appellant was
in the custody of the police. Nor is there evidence that the
injury had been incurred before the fight, as the Examner inplies,
because neither the victimnor his roommate admtted to seeing any
sign of it.

If it be hazarded that the wound was received before the
fight, the engineer of Appellant's watch would presumably have
known of it, and if Appellant did not have it imediately after the
fight both the chief mate and a day worker nanmed "Qus", referred to
in the testinmony of CGonzales, would have known that fact. The
arresting police officer also mght have shed sone |ight on this.
Wthout the testinmony of witnesses on this aspect of the case, the
record is inconplete.

The question appears whether Appellant had a burden to
establish that he had not been injured before the fight. In view
of the fact that both adverse wtnesses testified that he did not
appear to have suffered a wound before the fight, it does not seem
t hat Appel | ant shoul d have antici pated that an inference would be
drawn fromthe estimated tine on the hospital record that he had
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been injured before the other nen cane on board.

Once the inference was nade, additional evidence becane
desirable, but in view of the disposition to be made of this case
the matter will be left open.

Despite the inconplete condition of the record, | think that
ot her considerations warrant reversal.

Only two witnesses appeared to testify against Appellant. On
one collateral issue their statenents are squarely in conflict.

O the events just before their return to the ship, Hernandez
declared that, at a bar on Ei ghth Avenue, Manhattan, he had one
bottl e of beer while Gonzal es had nothing to drink at all. R-23;
R-24. (Conzales testifies that he hinself drank rumat the bar and
that the glass in front of Hernandez was a "shot" glass, not a beer
gl ass. R-49.

On the substance of the incident, Hernandez's own testinony is
so inconsistent as to preclude evaluation as "reliable". He
testified to being cut both in his room an in the passageway
outside it.

At R-19, he said, "As a matter of fact the passageway was ful
of bl ood. So the anbul ance cone, and they pick nme up from
there..."

| nconsi stently, at the same place, after stating that he "was
lying down on the floor," when asked "Could you see hinP" he
replied, "You could see fromone roomto the other

At R-29, he said, "No, he run away after he left nme on the
floor. He ran into the passageway..."

Again, at the same page, appears:

"Q Isn't it a fact that you chased himinto the passageway,
and that he ran away fromyou and begged you to stop?

A | tried to get up, but | couldn't get up. At the sane
time the watchman, he conmes in and he says..."

Al three of these plainly inply that Hernandez was |ying on
the deck of his room But once again, at R 30, he nmakes statenents
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whi ch place himlying in the passageway.

At every point, Hernandez has the all eged assault term nated
by Appellant's running away after Hernandez had fallen. Gonzal es
however graphically describes Appellant as astride the fallen
Her nandez:

"...Aguilar is on the top of Hernandez |ike a horse. You
never ride a horse? You never sit down on a horse? That's
the way Aguilar do. Hernandez fall down and with a knife cut
it down on the floor. Aguilar start to push it down with a
knife. | try to take the knife out. | got cut twice. |It's
in the record too, twice." (R-41)

This is not the sane scene described by Hernandez.

Probably because of the internal inconsistencies in the
testinony of Hernandez, and its conflict with that of Gonzales, the
Exam ner said, "l reject Hernandez's testinony that he was first
cut, unexpectedly while bending over tying his shoel ace. | am
satisfied that the cutting took place out in the passageway, not in
the room"

This rejection, coupled with the rejection of Appellant's
testi nony about what happened in the room |eaves the record with
no evidence as to the commencenent of the braw.

The "Qpinion" states, "It is nore probable that about the tine
Gonzales told Aguilar to get out of the room that Hernandez
“pushed'" the person charged out of the room It is a fair
inference that at this tinme, while Aguilar is out in the passageway
that he drew the knife and cut Hernandez". This is speculation and
is not founded on anything in the record.

Since there is no reliable, probative, and substantial
evidence as to the beginning of the fight, there is no way to
j udge whet her Appellant's use of a small knife went beyond the
bounds of legitimte self-defense.

CONCLUSI ON

| conclude that a remand of this case woul d have no prospect,
in view of the unreliability of the testinony of the w tnesses, or
provi di ng probative and substanti al evi dence concerning the origin
of the episode involved. No conclusion as to m sconduct on the
part of Appellant can be drawn.

ORDER
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The Order of the Exam ner dated at New York, New York, on 11
June 1964 is VACATED, the Findings are SET ASIDE;, the Charge and
Specification are DI SM SSED.

P E Trinble
Rear Admral U. S. Coast CGuard
Acti ng Commandant

Signed at Washington, D. C., this 18th day of Novenber 1964.
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