In the Matter of Merchant Mariner's Docunent No. Z-531923 and al
ot her Seanen's Docunents
| ssued to: PETER J. DE QLI VEI RA

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1475
PETER J. DE CLI VEI RA

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 4 March 1964, an Exam ner of the United States
Coast CGuard at New York, New York, suspended Appellant's seaman's
docunents for three nonths outright plus six nonths on eighteen
nmont hs' probation upon finding him guilty of m sconduct. The
speci fication found proved allege that while serving as an oiler on
board the USAFS AVERI CAN MARI NER under authority of the docunent
above described, on or about 8 Cctober 1964, Appellant assaulted
and battered the nmaster of the vessel and on the next day deserted
the ship at the U S. Naval Base, Trinidad, T.WI.

At the hearings, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The Investigating Oficer introduced in evidence the testinony
of the master, two photographs of the master, and a copy of
Oficial Log Book entries.

I n defense, Appellant offered in evidence his own testinony,
a report from the Community Hospital in Port of Spain, and a
receipted bill fromthat institution

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and both
speci fications had been proved.

The entire decision was served on 26 March 1964. Appeal was
tinely filed on 24 April 1964.

FI NDI NGS OF FACT

On 8 Cctober 1963, Appellant was serving as an oiler on board
the USAFS AMERI CAN MARINER and acting under authority of his



docunent while the ship was at the U S. Naval Base in Port of
Spain, Trinidad. AMERI CAN MARINER is a public vessel operated with
a nmerchant crew by Mt hi ason Tankers, Inc.

On the norning of 8 Cctober, Appellant began to suffer from an
earache. The purser advised himthat the air-conditioned spaces of
the ship mght cause aggravation to the condition and that he
should remain on deck in the sun. Later in the day, when the
condition had not inproved, he requested referral to a doctor.

He was sent ashore in the conmpany of the chief nate. The
doctor wutilized by the agents, WIIliam Kennedy & Co., exam ned
Appel  ant, gave himsone pills, and sent himback to the ship. En
route, Appellant decided to seek further nedical assistance. He
left the taxi cab and went to the American consulate. Fromthere
he was referred to Community Hospital, where, he was warned, he
woul d have to bear costs hinself.

At Community Hospital he was exam ned and again furnished
medi cat i on.

After he had identified hinself as a seaman whose vessel was
to sail the next norning at 1000, the doctor provided himwth a

certificate stating that he was suffering from"acute otitis - |eft
and acute fibro nyositis" and that he should he given two or three
days off duty. There was also appended a note, "Wuld it be

possi bl e to check above nentioned seaman at 7 a.m to-norrow. "

Appel lant returned to the vessel and showed the certificate to
the purser who told himto lie down. About 2300 that night,
feeling no relief from the pain, Appellant again went to the
purser's office and asked to be taken to the master. The purser
told him that he had already spoken to the master and that the
master did not wish to see him Despite the purser's advice,
Appel l ant made his way to the master's quarters.

There, through the open door, he saw a man whom he took to be
the master. (He had never seen himbefore.) He told the nmaster
that he had not been satisfied with the doctor provided by the
agent and that he was still in pain. Upon his inquiry as to what
the master would do about it he was told that the master did not
wi sh to discuss the matter any nore that night. The master then
attenpted to close the door. Appellant junped against the door and
knocked the edge against the nmaster's forehead, inflicting a snall
cut.

Appel lant then went to the nessroom where he asked sone
friends to wake himearly so that he could keep his appoi ntnent at
0700.
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The master sent for mlitary police to renove Appellant from
the ship. Wien the police arrived, the nmaster changed his m nd and
di sm ssed them The master also sent word to the watch officer
that he expected that Appellant would | eave the ship and that he
wi shed to be infornmed when this happened.

The next norning Appellant woke early, packed his gear with
t he assistance of other crew nenbers, and left the ship at about
0600. The nmaster was so advi sed.

Appel | ant was not aboard when the ship sailed at 1000. These
findings are in general accord with those of the Exam ner.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Examner. It is contended that:

(1) The evidence does not establish the offense of desertion,
since Appellant's intention on |eaving the ship was to seek nedi cal
attention and not to abandon the vessel.

(2) The fact that Appellant was in the agent's office before
0830 and was instructed to remain there until after the ship had
sai |l ed negatives an intent to abandon.

(3) Assault and battery was not proved because there was no
specific intent to inflict injury.

APPEARANCE: Fr eedman, Landy & Lorry, Phi | adel phi a,
Pennsyl vani a, by Charles Sovel, Esquire.

CPI NI ON
I

The appeal on the assault and battery specification is urged
on the theory that "an essential elenment of any assault is a

specific intent to cause injury." This is not a conplete statenent
of the law. There is an exception to this in that the offense is
commtted when injury is caused by illegal, m schievous, reckless,

or wanton conduct. 6 C. J.S. Assault § 63.

The first determ nation then nust be whether Appellant had a
specific intent to injure. The decision is silent on this point.

It seens indisputable that Appellant went to the master's
quarters to conplain about his physical condition. There was no
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gquestion of any aninpsity on Appellant's part against the naster.
In fact, the testinony of the master and that of Appellant when
taken together clearly indicated that they had never seen each
other prior to their neeting at the master's door.

In determning what occurred at the master's door, the
Exam ner accepted the testinony of the master and rejected that of
Appel l ant insofar as it was inconsistent wwth the master's. That
deci sion has been followed in the Findings of Fact herein, but
other matters in the testinony require review in the attenpt to
ascertain Appellant's intent.

Thus, Appellant testified that he was carrying the formi ssued
to himat the Community Hospital when he arrived at the master's
door . The master was silent as to this, but the statenent is
pl ausi ble, since the note on the certificate had to do wth
Appel lant's activity the next norning. It is evident from the
master's testinony that he was not cogni zant of all the facts when
he spoke to Appellant. He stated: "I told Peter that Doctor Reece
was consi dered one of the best doctors in Trinidad and that if he
wasn't satisfied wwth the nedical attention he got there, it was
his privilege to go elsewhere.” (R-9) Obviously, the master did
not know that Appellant had al ready exercised the privilege, nor
that, as he testified in connection with the intent to desert, an
appoi ntment for the early norning had been nade.

It seens probable then that when Appellant "|eaped" agai nst
the cl osing door, after being told that there would be no further
di scussion of his condition, he had on intention of holding the
conversation open, of comunicating to the master facts of which he
was unaware. | conclude, then, that the evidence does not point to
an intent on the part of Appellant to injure the master by his
action at that tine.

The question then remai ns whet her Appellant was engaging in a
course of conduct, illegal, mschievous, reckless, or wanton in
nature, such as to lead to injury.

| have previously reviewed cases involving such inputed
intent. (Appeal Decisions 822, 841, 1212, 1235, 1333, 1358.) 1In
four of these the conduct was the reckless wielding of a knife. 1In
one it was the reckless handling of a pistol. In one there was a
del i berate pouring of hot water on the victim

A review of cases of inputed intent in the crimnal courts
shows that, generally, when the course of conduct is m schievous or
careless, the instrunentality used is usually a dangerous weapon,
e.g., firearns, a knife, or a recklessly driven autonobile. State
v. Paxson, 99 Atl. 46, 29, Del.249; State v. Fine, 23 S.W2nd 7,
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324 Mo. 194; Cittadino v. State, 24 So. 2nd 93, 199 Mss. 236
People v. Carnmen, 228 P. 2nd 281, 36 Cal. 2nd 768; (firearns).
Gant v. State, 180 So. 332, 28 Ala. App. 80; Brown v. State; 38
So. 268, 142, Ala. 287 (knife). Davis v. Commonwealth, 143, S. E
641, 150 Va. 611; Tift v. State, 88 S.E 41, 17 Ga. App. 663; Bal ee
v. Commonweal th, 156 S.W 147, 153, Ky. 558 (autonobile).

In the instances of |lesser instrunentalities, the striking has
been deliberate, as in the cases of teachers chastising children.
Wod v. Commonwealth, 140 S.E. 114, 149, Va. 401; Vanvactor V.
State, 15 NNE. 341 (Suprene C. Ind. 1888).

None of these situations is conparable to the case, nor are
the cases in which there has been an intentional placing of hands
on the victim although without intent to injure, State V.
Henphill, 78 S.E 167, 162 N.C. 632; Conbs v. State, 116 S.W 595,
55 Tex. O. R 332; Geer v. State, 106 S W 359 (Cr. App. Texas
1907); State v. Kotowski, 183 N E. 2nd 262, 20 Chio and 296.

| have been able to find only one case in which the facts
approach those here. In Atkinson v. State, 138 S W 125, 62 Tex.
Cr. R 419, a nmen, mstaking the identity of two wonen, followed
themto the residence of one of them They entered and cl osed the
door . The accused knocked. One of the wonen opened the door
narrow y, heard inconprehensible speech, and hastily closed it.
"Appel lant then threw his weight against it and the door cane open.
The door in opening struck the lady on the arm™

After conviction the reviewing court found that there was no
intent to injure and that the Appellant's intent had been only to
gai n access to the house.

Most significantly, the court said that it was evident that
"he did not know she was behind the door." Fromthis, | take it
t hat had such know edge been established the conviction could have
st ood.

Appel lant's case is so close to this, with the added fact that
he certainly knew the master was at the door and liable to be
struck if its direction of novenent were suddenly reversed, that |
am constrained to uphold the finding that he coomtted assault and
battery.

The two bases of appeal on the question of desertion are
i ssues raised on the record of hearing. |In his Findings of Fact,
the Exam ner made on findings as to Appellant's actions after he
left the vessel except to note his absence at the tine of sailing.
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In the Opinion appears this:

he left the ship and went to the hospital. After
being at the hospital awhile, he was sent to the ship's agent
by the doctor. Wile at the agent's officer about 8:30 a.m
the agent spoke to his enployee down at the dock by
radi o-t el ephone. The person charged heard hinself being
described as a deserter." (D-6).

Al though this appears in "Qpinion" it is actually a finding of
fact. Necessarily, it is based on the testinony of Appellant.
Appellant did not, however, testify that he heard on the
radi o-tel ephone that he was a deserter. Wat he said he heard was,
"Leave himthere. He is going to be discharged."”

The Examner's opinion does not go on to evaluate the
significance of these facts.

In determning whether Appellant's evidence requires
evaluation, it my be well to summarize his testinony as to his
activities after |eaving the ship.

Appel  ant reported to the hospital, was furni shed paj anas, and
was told to go to bed. Shortly thereafter, the doctor told himto
put his clothes back on, declaring, "I'm |oaded with troubles."
Later the doctor said, "Leave your baggage here. o to the Kennedy
office. They are waiting for you there."

At the agent's office, before 0830, Appellant heard a
conversation between the agent and an unidentified person which
t ook place by radi o-tel ephone, the other person apparently using a
two-way radio in the agent's car. The nessage received at the
of fice was that Appellant was to be di scharged.

After being told to "sit there," Appellant sat in the office
until after 1130 at which tine he was told he was a deserter

Two affirmative defenses are raised by t his line of
testinony, one that the intent was to seek nedical treatnent on
| eaving the ship, two that Appellant was discharged before the ship
sai | ed.

The Examner in ruling on a defense notion to dismss the
desertion charge wote, "H's absence and the renoval of his
clothing and personal effects are evidence from which it may be
inferred that he intended to desert.” | can find nothing in the
cases directly to support this view, but in light of the
presunption against intent to abandon raised by the | eaving behind
of personal effects | think it is a good statenent of the |aw
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But other factors may permt that the inference not be drawn.
Here, the situation was that Appellant was going to a hospital for
medi cal treatnment. Wth the ship sailing in a few hours, he would
not went, in the event that he was nade inpatient, to have to
arrange for the transportation of his effects or suffer their | oss.

There is uncontroverted evidence in Appellant's testinony that
when he left the hospital to go to the agent's office the doctor
told himto | eave his luggage at the hospital. This could give
rise to an inference that the doctor intended to keep himin the
hospital later. No finding or opinion appears as to this.

These def enses shoul d have been considered and a determ nati on
made in the Exanmner's decision as to whether the evidence was
probati ve.

On this state of the record, the normal requirenment woul d be
that the case be remanded to the Exam ner for consideration of
t hese i ssues.

However, in this case | do not perceive that a good purpose

woul d be served by such action. | note that Appellant placed in
evidence a receipted bill from the Community Hospital, Port of
Spain, dated 13 Cctober 1963. | conclude that in fact he received

sone treatnent at the hospital subsequent to his first visit.
The master testified:
"Q Did you know, Captain that when M. De Qiverira [sic]

left the ship with his suitcase that he was to report to
a hospital ?

A No, sir, | didn't.

Q I f you had known that would you have considered himto a
deserter?

A No, sir, wouldn't have considered hima deserter, | would
have assisted him to go there if | had known that."
(R-26)

In the light of these two factors, it seens that any doubt
must be resolved in favor of Appellant.

There is one other point to be nentioned so that no
m sconception can arise from the recital of the charge and the
findings in this case.

Al t hough the charges assert that AMERI CAN MARI NER was at the
time "a nerchant vessel of the United States,"” the evidence shows
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and the Exam ner found that it is in fact a public vessel. Since
vessel are not subject to the provisions of Title 52 of the Revised
Statutes a question imediately arises as to the source of
jurisdiction in this case.

The answer, | think, is not to be found in the record. The
identification of Appellant by the master as a nenber of his crew
not yield an answer. The fact that the vessel is operated by a
commerci al agent of the governnment proves nothing. So also, the
fact that Appellant, as disclosed in his own testinony, signed
articles before a consul does not establish that possession of a
U.S. Merchant Mariner's Docunment was either a statutory requirenment
or a condition of enploynent.

Since the matter was not raised at the hearing nor on appeal,
| turn for an explanation to an agreenent of 24 April 1962, between
mysel f, as Commandant of the Coast Guard, and the Chief of Staff,
U.S. Air Force. Under this, the Air Force undertook to ship and
di scharge crews of USAF vessels of this type under the |aws
governing nerchant vessels, and to require as a condition of
enpl oyment the holding of nerchant mariners' |icenses and/or
docunents by all seamen in the deck, engine, steward, and staff
depart nents. This was such a vessel, and the crew was shipped
pursuant to the agreenent. This there is jurisdiction in this
case.

CONCLUSI ON

| conclude that there was insufficient evidence as to intent
to support the finding of desertion. The charge of assault and
battery was supported by substantial evidence.

ORDER

The finding of he Examner on the specification alleging
desertion in REVERSED and the specification is DI SM SSED. Wth
this exception the findings of the Exam ner, dated at New York on
4 March 1964, are AFFI RMED

The order is nodified to provide for a suspension of three
nmont hs, and as MODI FI ED, i s AFFI RVED

M D. SH ELDS
Vice Admral United States Coast @Quard
Acti ng Commandant

Signed at Washington, D. C., this 6th day of Novenber 1964.
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