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Dewey Sori ano

Thi s appeal under Title 46 CFR 137.20-15(c) has been al |l owed
fromthe denial, by the Chief Exam ner, of defense counsel's notion
to disqualify the Chief Examner from conducting a hearing
i nvol ving the grounding of the W I SLAND MAIL on 29 May 1961

The notion is based on the ground that, if the Chief Exam ner
conducts the hearing and there is an appeal from his decision, the
right of the person charged to a fair and inpartial appeal woul d be
prejudi ced by the Chief Exam ner acting in a dual capacity since
he woul d make recommendations as to the final action to be taken by
t he Commandant on appeal. 46 CFR 1.10(b)(1)(iv).

At the hearing, the Chief Exam ner denied the notion stating
t hat he does not participate in appeals fromdecisions which he has
rendered. Neverthel ess, counsel contends, past practice does not
assure the person charged of due process in this case.

In such cases, the Conmmandant has not permtted the Chief
Exam ner to nake recomendations or otherwise participate on
appeal . Instead, there is a review of the case by sone other
menmber of the Conmandant's staff or by another hearing exam ner
desi gnated by the Commandant. Under this procedure, there can be
no prejudice to the right of a person charged to a fair and
i npartial appeal and, a fortiori, no denial of due process. The
situation was entirely different in the cited Dmtratos case where
the hearing exam ner was not permtted to require the deposit of
seanmen' s docunents with himbefore he rendered an initial decision.

I n connection with counsel's pending notion to dismss, it is
noted that there is no provision for an interlocutory appeal
relative to any action taken on a notion to dism ss.

ORDER

The ruling, on 9 Decenber 1963 at Seattle, Washington, denying
the notion to disqualify the Chief Exam ner, is AFFI RVED

E. J. ROLAND



Admral, United States Coast CGuard
Conmmandant

Si gned at Washington, D. C. this 15th day of January 1964.



