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ot her Seaman Docunents
| ssued to: Rl CHARD A. HEI LMAN

DECI SI ON AND FI NAL ORDER OF THE COMIVANDANT
UNI TED STATES COAST GUARD

1438
Rl CHARD A. HEI LMAN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title Code of Federal Regul ations 137.30-1.

By order dated 12 July 1963, an Exam ner of the United States
Coast CGuard at New York, New York suspended Appellant's seanan
docunents for two nonths outright plus four nonths on twelve
nmont hs' probation upon finding him guilty of m sconduct. The
specification found proved alleges that wile serving as an able
seaman on board the United States SS EVIBELLE under authority of
the docunment above described, on 25 Novenber 1962, Appellant
assaul ted and battered crew nenber Arthur Wod with a coffee cup.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence the testinony
of Whod, the seanan all eged to have been assaulted, and two ot her
eyewi tnesses. Wod testified that there was one eyew tness who
did not testify at the hearing.

I n defense, Appellant offered in evidence his testinony and
that of able seaman Coal son. Appellant testified that when he saw
Wod holding a broken bottle with jagged edges as he approached
Coal son and the door, Appellant hit Wod with a coffee cup because
Appel I ant believed that Wod intended to "butcher” Coal son with the
bottl e.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specification
had been proved.

FI NDI NGS OF FACT

On 25 Novenber 1962, Appellant was serving as an abl e seaman
on board the United States SS EVI BELLE and acting under authority
of his docunent while the ship was at sea.



About 2300 on this date, Appellant and two ot her crew nenbers,
abl e seaman Coal son and bedroom steward Wod, were playing cards
and drinking in the recreation roomwhich is about fifteen feet by
eight feet in size. Coalson becane angry with Appellant, quit the
ganme, and picked up the noney for a side bet of 50 cents apiece
which he had with Wod. The latter started an argunent wth
Coal son when he refused to give Wod half of the side bet noney.

At this tinme, Coalson was closest to the door and
Appel l ant was the farthest away from the door in such a position
that Wod woul d have to pass between Appellant and Coal son, wth
his back to Appellant, in order to reach the door. As the argunent
conti nued, Wod picked up a wine bottle and held it by the neck.
An ordinary seaman tried to take the bottle away from Wod but he
pushed the seaman aside, said he would fix anyone who started a
fight with him broke the bottle, and started to walk toward the
door and Coal son, holding the remains of the jagged-edged bottle in
his hand. Appellant picked up a coffee nug and warned Wod that he
woul d have to turn his back on the coffee nug if he went after
Coal son.

Wbod continued on a short distance until he was approxi mately
between the other two seanen and not nore than six feet from
Coal son. Appellant thought that Wod intended to attack Coal son
with the broken bottle although Wod made no gesture with the
bottle to indicate this. Appellant struck Wod on the back of the
head with the coffee nug. The nug was shattered but the bl ow
apparently did not bother Wod since he turned and grappled with
Appel lant, cutting him several tines with the bottle. Coal son
joined in when called by Appellant and was also cut. Wod' s only
injury was a bunp on the head fromthe coffee nug.

Appel lant's prior record consists of an adnonition and three
probati onary suspensions during the last 20 years for offenses of
failure to join his ship and failure to performhis duties.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Examner. It is contended that:

1. It was incorrect to conclude that the conduct of
Appel l ant was not justified because Wod made no aggressive
gesture with the broken bottle as he noved toward Coal son and
t he door.

2. As amatter of law, Appellant's conduct was justified
under the circunstances on the basis of his belief, whether
correct or not, that Wod was about to attack Coal son with a
broken bottle which could inflict serious bodily harmor even
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deat h.

3. Appel lant's conduct was reasonable wunder the
prevailing circunstances and, therefore, he was not guilty of
assault and battery.

APPEARANCE: Dor f man, Pechner, Sacks and Dor f man of
Phi | adel phi a, Pennsyl vania, by Sidney J. Snolinsky,
Esquire, or Counsel

OPI NI ON

The determnation as to whether Appellant was guilty of
assault and battery is dependant on whether or not Coal son or
Appel  ant had a reasonabl e basis for believing that Coal son was in
danger of being attacked by Wod. A person is not guilty of
assault and battery for using force in defense of another to the
same extent that the defended person would be justified in
defending hinself; it is not required that the danger to the third
person be actual if the defender has reason to believe, and does
believe, that it is actual and inmm nent. 6 CJ.S Assault and
Battery secs. 19, 93.

The Exam ner deci ded that Appellant was guilty because he was
not justified in concluding that Wod was going to attack Coal son
when Wod started to walk in the general direction of Coal son and
the door. The other w tnesses expressed a divided opinion, based
Wbod' s conduct, as to whether they thought he intended to | eave the
roomor attack Coal son. The Boatswain testified that he could not
tell which it was. the ordinary seaman had the inpression that
Wod wanted to | eave the room Coal son stated that he was | eaving
t he room but he turned around when the bottle was broken because he
wanted to see whet her Wwod woul d attack Coal son since they had been
argui ng. Coal son added that he was in fear of being attacked, he
constantly kept watching the bottle in Wod s hand, and things
happened very rapidly after the bottle was broken. Wod testified
that he sinply wanted to | eave the room and picked up the bottle to
use as a weapon to defend hinself if he were attacked by Appell ant
and Coal son. Wod did not explain why he feared an attack by both
seanen when his argunment had been with Coal son and when there were
ot her nmenbers of the crew present to prevent this.

Considering all the circunstances, it is ny opinion that
Appel | ant had reason to believe that Coal son was in i mm nent danger
of suffering grave bodily injury from the piece of jagged-edged

bottle held by Wod as he approached Coal son. There was an
argunent between the two seanmen, with anger encouraged by the
drinks they had, and Whod was still trying to get his share of the

si de bet noney from Coal son. The Exam ner rejected Wod's testinony
that the bottle broke accidentally and found that Wod deliberately
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broke it after having pushed the ordinary seaman aside when he
attenpted to get the bottle away from Wod. then, regardl ess of
whet her Wbod intended to use the broken bottle as an offensive
weapon or only in defense if necessary, he advanced with this
dangerous weapon in his hand after having been warned by Appell ant
not to do so. Appellant commtted the alleged of fense when Wod
was within six feet of the unarned Coal son

From Coal son's point of view, he had good reason to feel that
he was being threatened by Wod and, therefore, to be in fear of
bei ng attacked since there was no other apparent notive for Wod to
resort to the use of a dangerous weapon. There was no basis for
Coal son to assault Wod since the former had the noney which they
had been arguing about. Consequently, Appellant's conduct was
justified in terns that Coal son woul d have been justified in acting
as Appel |l ant did.

Considering the matter fromthe Appellant's position, he knew
t hat neither he nor Coal son had any personal interest in preventing
Wod fromleaving the room |In addition, Appellant had intinmated
to Wod that Appellant would strike Wood with the coffee nug if he
continued to advance on Coalson with the broken bottle. The
inplication was that Appellant would not attenpt to detain Wod if
he wal ked toward that door and Coal son w thout the weapon. Wen
Wbod then continued to advance with the broken bottle in his hand,
| think that it was reasonable for Appellant to believe that the
only purpose of the bottle was to use it to injure Coalson. On
this basis also, Appellant's conduct was justified in terns of the
appl i cabl e | egal standards nentioned above.

The conclusion that Appellant was gqguilty of assault and
battery is set aside. The charge and specification are di sm ssed.

ORDER

The order of the Exam ner dated at New York, New York, on 12
July 1963, is VACATED

E. J. Rol and
Admral, United States Coast CGuard
Conmmandant

Signed at Washington, D. C, this 23rd day of Decenber 1963.



