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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137.11-1.

By order dated 15 Cctober 1959, an Examiner of the United
States Coast Guard at San Francisco, California, suspended
Appel l ant' s seaman docunents upon finding himguilty of m sconduct.
Two specifications allege that while serving as a day fireman on
board the United States SS MATSONI A under authority of the docunent
above described, on 27 March 1959, Appellant assaulted and battered
the ship's First Assistant Engineer; and on this date, Appellant
engaged in an altercation and fight with the sane officer.

At the hearing, Appellant was represented by counsel of his
own choice. Appellant entered a plea of not guilty to the charge
and each specification. After considering the testinony of the
several w tnesses introduced by each party, the Exam ner rendered
the decision in which he concluded that the charge and two
specifications had been proved. An order was entered suspending
all docunents, issued to Appellant, for a period of twelve nonths
outright plus twelve nonths on twenty-four nonths' probation.

FI NDI NGS OF FACT

On and prior to 27 March 1959, Appellant was serving as a day
fireman on board the United States SS MATSONI A and acting under
authority of his Merchant Mariner's Docunment No. Z-803432 while the
ship was in the port of San Francisco, California.

For sonme time prior to 27 March, there was a grow ng
ant agoni sm bet ween the First Assistant Engi neer and Appel |l ant due
to the latter's activities as one of the ship's union del egates.
On the norning of this date, the First Assistant told both
Appellant and a crew nenber nanmed Hiner that they were fired
because they had not been working during the required hours on this
day.



Less than an hour later, Appellant and H ner were together
when they encountered the First Assistant near the main galley.
The two seanen approached the First Assistant and Appellant,
wi t hout warning or provocaiton, comenced striking the First
Assistant with his fists. The latter received several blows in the
face and elsewhere as he was knocked to the deck. They then
grabbed each other and were westling or grappling until Hiner
j unped on Appellant's back and ot her nenbers of the crew, who had
not w tnessed the beginning of the incident, assisted in separating
the two nen.

Appel l ant's hand was injured. The First Assistant's face was
| acerated and he suffered multiple bruises. A cut near his right
eye required several stitches. He was treated as an outpatient for
three days at the San Francisco U S. Public Health Service.
During this tinme, he was considered unfit for duty according to the
hospi tal records.

Appel lant's prior record consists of having failed to join one
ship. He has been going to sea for sixteen years.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Examner. It is contended that the uncorroborated testinony of the
First Assistant is insufficient to justify the decision of the
Examner in the face of Appellant's testinony that he acted in
self-defense. This testinony is corroborated by the testinony of
the only neutral eyewitness (Hner) to the incident. Sever a
W tnesses testified as to the First Assistant's aninosity toward
Appel lant and the fornmer's violet tenperanent. On the other hand,
the Examner's decision omts certain inconsistencies in the
testinmony of the First Assistant which have a bearing on the
credibility of the w tness.

Appel  ant was deni ed due process of law in that he was not
accorded a full and fair hearing. H's direct testinony as to the
First Assistant's personal aninosity toward Appellant was curtail ed
by the Exam ner. The bias of the Exam ner against Appellant is
shown by this curtail nent of testinony and ot her expressions used
by the Exam ner during Appellant's testinony.

The two specifications found proved all ege substantially the
sane offense. The order inposed is excessive in view of
Appel lant's prior good record and good reputation as testified to
by several w tnesses.

It is respectfully submtted that the decision should be
reversed or, alternatively, that the order should be nodified.



APPEARANCE: Martin J. Jarvis, Esquire, of San Francisco,
California, of Counsel

OPI NI ON

It is my opinion that there is nothing in the record which
requires reversal of the Examner's decision, in toto, or
nodi fication of the order.

The Exam ner conducted the hearing fairly and presented a fair
review of the testinony of the witnesses in his decision. He
permtted in evidence considerable testinony concerning the First
Assistant's tenperanent and dislike of Appellant as a union
del egat e. | do not agree with Appellant's contention that the
Exam ner showed any personal bias toward Appellant for which the
Exam ner should have disqualified hinmself from conducting the
heari ng.

The First Assistant testified that the assault took place as
set forth in the above findings of fact. Appellant’'s version was
that he acted in self-defense after the First Assistant cane as
Appellant with a raised wench and hit himon the hand which was
put up to ward off the blow Hner testified that he did not know
who swung the first blow but he did see the First Assistant "strike
at" Appellant with the wench. There are m nor inconsistencies in
the testinony of each of the three principal witnesses and it can
be seen that Hner's testinony does not fully corroborate
Appellant's story as is contended. In fact, it was Hner's
testinmony that he junped on Appellant in order to stop the fight.
Neither this nor the extent of the First Assistant's injuries
support Appellant's claim that he acted in self-defense. The
latter's injury to his hand could have resulted fromstriking the
First Assistant just as well as from being struck with a wench
whi ch H ner did not state that he saw hit Appellant.

In any event, there is basically a question of credibility
i nvol ved. The conflict in the testinony presented an issue of
creditbility which was resol ved agai nst Appel |l ant by the Exam ner
as the trier of the facts who heard and observed the w tnesses.
The Exam ner specifically stated that he accepted the First
Assistant's version of the incident and rejected Appellant's. 1In
conncection with this, the Examner stated that Appellant's notive
was that he had just been discharged by the First Assistant. The
Exam ner was in the best position to judge the credibility of the
W t nesses since he had the advantage of "deneanor evidence" which
does not appear in the record on appeal. Since the Exam ner
applied no irrational test as to credibility, it is nmy conclusion
that the testinony of the First Assistant Engineer constitutes
substantial evidence that he was assaulted and batteed by
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Appel | ant . This agrees with the view expressed in numerous
judicial decisions, including Pacific Portland Cenent Co. v. Food
Machi nery and Chem cal Corp. (C A 9, 1950), 178 F.2d 541, at page
548, that:

"Full effect will always be given to the opportunity which the
trial judge has, denied to us, to observe the w tnesses, judge
their credibility, and draw i nferences fromcontradictions in
the testinony of even the sane w tness."

Since the second specification is substantially enconpassed
within the specification alleging assault and battery, the second
specification is dismssed. This does not require any nodification
of the order because of the seriousness of the offense of
assaulting a ship's officer.

ORDER

The order of the Exam ner dated at San Francisco, California,
on 15 Cctober 1959, is AFFI RVED

Rear Admiral, United States Coast CGuard
Acti ng Commandant

Dat ed at Washington, D. C., this 18th day of Decenber 1959.



