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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137.11-1.

By order dated 28 January 1958, an Examiner of the United
States Coast Cuard at Baltinore, Maryland, suspended Appellant's
seaman docunments upon finding him guilty of m sconduct. The
specification alleges that while serving as Juni or Second Assi stant
Engi neer on board the United States SS ULUA under authority of the
docunent above described, on or about 16 Decenber 1957, Appell ant
assaul ted and battered Purser MIton Col dstein.

At the beginning of the hearing, Appellant was given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Appellant
was represented by counsel of his own choice and he entered a plea
not guilty to the charge and specification.

The Investigating Oficer nmade his opening statenent and
introduced in evidence, over objection, an entry in the ship's
O ficial Logbook. The Investigating Oficer rested his case after
this docunment was received in evidence. bjections to statenents
by the Chief Miate and the Purser were sustained but the two
statenents were |later stipulated in evidence.

The Exam ner reserved deci sion on counsel's notion to dism ss
the case due to the lack of substantial evidence to nake out a
prima facie case. Appellant testified in his behalf. He stated
that the Purser swung at Appellant and m ssed; Appellant swung at
the Purser and then held himuntil the Chief Mate arrived on the
scene.

At the conclusion of the hearing, the oral argunents of the
| nvestigating Oficer and Appellant's counsel were heard and both
parties were given an opportunity to submt proposed findings an
concl usions. The Examner |ater rendered the decision in which he
concluded that the charge and specification had been proved. An
order was entered suspending all documents, issued to Appellant,



for a period of two nonths outright and four nonths on twelve
nmont hs' probati on.

The deci sion was dated on 28 January and mailed to Appellant's
address. Appeal was tinely filed on 25 February and a supporting
brief was submtted on 30 June.

FI NDI NGS OF FACT

On 16 Decenber 1957, Appellant was serving as Junior Second
Assi stant Engi neer on board the United States SS ULUA and acting
under authority of his License No. 230090 while the ship was at
sea.

About 0600 on this date, Appellant knocked |oudly on the door
of Purser CGoldstein in retaliation for the latter's act of having
sl anmed the door to Appellant's quarters on the previous evening.
The Purser was awakened, he went to the door and engaged in brief
scuffle with Appellant until the Chief Mte arrived. Nei t her
seanman was i njured except that the Purser's |eft armand back were
bruised to a slight extent.

An account of this incident was entered in the ship's Oficial
Logbook. This entry was signed by the Master, the Chief Mate, the
two participants and two other officers on the ship. Appel | ant
stated, at the hearing, that he had signed the entry, at the
request of the Master, to show that the entry had been read to
Appel I ant but that he had not been given an opportunity to reply to
t he | ogbook entry. There is no indication in the |ogbook that
Appel | ant was afforded on opportunity to reply to the entry. No
fine was inposed against Appellant's wages as a result of this
entry.

Appel  ant has no prior disciplinary record during 27 years at
sea.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner. Appellant contends that the Exam ner erred in admtting
the entry in the Oficial Logbook because Appellant was not
provided with a copy of it or given an opportunity to make a
counter-statenment in the |ogbook; the Examner erred in not
granting counsel's notion to dismss the case since the |ogbook
entry does not constitute substantial evidence; the Examner's
decision is not supported by the evidence because the only evi dence
agai nst Appellant is contained in the | ogbook entry.

APPEARANCES: Smth, Yarworth and Link of Baltinore, Maryland, by
Bernard G Link, Esquire, of Counsel



OPI NI ON

The entry in the ship's Oficial Logbook was adm ssible in
evi dence, as an exception to the hearsay rule, as a record nmade in
the regular course of business within the nmeaning of 28 U S. C
1732. But it is nmy opinion that this entry does not make out a
prima facie case against Appellant, primarily because it does not
substantially conply with the requirenents of 46 U S.C. 702. The
entry does not show that Appellant was given an opportunity to
reply to it and it does not contain the required statenent that
either a copy of the entry was given to Appellant or the entry was
read to him Al though Appellant admtted that the entry had been
read to him he denied that he had been given an opportunity to
enter in the | ogbook any reply he mght have. Hence, there was not
substantial conpliance with the statutory requirenents of 46 U. S. C
702 due to the absence of opportunity for Appellant to have his
reply, if any, entered in the | ogbook. See Commandant's Appeal No.
1057, page 2, wherein simlar entries were found to be inadequate.

In view of this disposition of the |ogbook entry, it is not
necessary to discuss other aspect of its defective nature.
However, it is noted that it is indetermnable as to which of the
two seanen was the initial aggressor.

The testinony of Appellant does not support the allegation
that he was guilty of assault and battery. He testified that the
Purser swung first and, after an exchange of blows or intended
bl ows, Appellant held the Purser until the Chief Mate arrived and
st opped the scuffle.

The Chief Mte's statenment is that the two nmen were in
"physi cal engagenent” when he saw them The statenent of the
Purser is that he was attacked and beaten by Appellant but such a
statenent in a letter does not constitute substantial evidence.

In the absence of better evidence, the finding and concl usion
t hat Appel | ant assaulted and battered the Purser nust be reversed.
The charge and specification wll be di sm ssed.

Some confusion is created by the statenent in the record that
anyone at Appellant's address could sign for the Examner's
deci sion, sent by registered mail, so as to constitute service on
Appel lant, and the conflicting statenent that the 30-day appea
period comrences to run fromthe tine of actual notice to Appell ant
of the deci sion. The regulations provide for delivery of the
deci sion to the person charged by the Exam ner. 46 CFR 137.09-80.
This indicates that actual notice of the delivery of the decision
to the person charged hinself is required before the decision is
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effective and it has been so ruled by ne. Hence, if delivery is
effected by registered mail, a return receipt signed by the
addressee (person charged) only is required rather than the
signature of anyone at his address. The only exception is when the
person charged is represented by a |lawer or sone other person
authorized to act as the representative of the person charged for
t he purpose of notifying the person charged of the decision and
taki ng an appeal on his behalf. Such authorization is to be nmade
a mtter of record at the hearing and is to include the
concurrence of both the person charged and his attorney or other

desi gnated person who is representing the person charged at the
heari ng.

ORDER

The charge and specification are dism ssed. The order of the
Exam ner dated at Baltinore, Maryland, on 28 January 1958, is

VACATED
A. C. R chnond

Vice Admral, United States Coast @Guard
Conmmandant

Dat ed at Washington, D.C., this 8th day of Septenber, 1958.



