In the Matter of Merchant Mariner's Docunent No. Z-396367-D2 and
all other Seaman Docunents
| ssued to: JOSEPH W KUSM ERSK

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1058
JOSEPH W KUSM ERSK

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137.11-1.

By order dated 21 August 1957, an Exam ner of the United
States Coast CGuard at Long Beach, California, suspended Appellant's
seaman docunments upon finding him guilty of m sconduct. One
specification alleges that while serving as an abl e seanman on board
the United States SS CCEUR D ALENE VI CTORY under authority of the
docunent above described, on or about 17 April 1957, Appellant
failed to join his vessel on its departure from Yokohama, Japan.
A second charge of m sconduct with four specifications alleges that
whi |l e serving as Boatswain aboard the United States SS HURRI CANE
on 20-23,27, 28 August 1956, Appellant was wongfully absent
wi thout |eave and failed to join his vessel on 28 August 1956.

At the beginning of the hearing, Appellant was given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Although
advised of his right to be represented by counsel of his own
choi ce, Appellant elected to waive that right and act as his own
counsel. He entered a plea of not guilty to the charges and each
speci fication.

The Investigating Oficer nmade his opening statenent and
i ntroduced in evidence Shipping Articles and log entries of the
COEUR D ALANE VI CTORY and HURRI CANE

In defense, Appellant testified in his behalf and introduced
docunents relating to his physical condition and nedical history.

At the conclusion of hearing the oral argunent of the
| nvestigating Oficer was heard and both parties were given an
opportunity to submt proposed findings and concl usions. The
Exam ner then announced the decision in which he concluded that the
charges and specifications had been proved. An order was entered
suspendi ng all docunents, issued to Appellant, for a period of six



nmont hs, executing a prior six nonths' suspension on probation.

The deci sion was served on 21 August 1957. Appeal was tinely
filed on 12 Septenber 1957.

FI NDI NGS OF FACT

On 16 and 17 April 1957, Appellant was in the service of the
United States SS COEUR D ALENE VI CTCRY as an abl e seaman and acting
under authority of his Merchant's Docunment No. Z-396367-D2 while
the ship was in the port of Yokohama, Japan. When Appell ant went
ashore on 16 April 1957 a sailing board was posted at the gangway
stating that sailing tine would be 0600 the next norning.
Neverthel ess Appellant failed to join the COEUR D ALENE VI CTORY
when it departed Yokohama at 0900 on 17 April 1957. Appellant's
absence at sailing tinme was properly | ogged.

During August 1956, Appellant was serving as Boatswain on
board the SS HURRI CANE. He was absent from his vessel, wthout
authority, while the ship was at Rotterdam Holland, from 20
t hrough 23 August 1956. Appel l ant was al so absent from the SS
HURRI CANE on 27 and 28 August, w thout perm ssion, while the vessel
was in Bremerhaven, Germany, and he failed to join the vessel when
it departed Brenerhaven on 28 August. Appellant's absences from
the SS HURRICANE and his failure to join that vessel were recorded
in the ship's Oficial Logbook.

Appel | ant has been going to sea since 1931. His prior record
consists of a 3 nonths' suspension on 9 nonths' probation in 1944
for failure to performduties, absence w thout |eave, and failure
to join; 6 nonths' suspension on 12 nonths' probation in July 1956
for intoxication and being unable to performduties and refusing to
obey a | awful order.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Exam ner and is based on the follow ng grounds:

1. The evidence is insufficient to prove the specifications.

2. The Hearing Examner failed to properly consider and
eval uate the nedi cal evidence.

3. The specifications alleging offenses in Rotterdam were
the result of a fall and therefore were not m sconduct.

4. The Order is harsh in that the Hearing Examner failed to
consider mtigating circunstances.



5. The inposition of 6 nonths' suspension is inproper since
the required inposition of a prior probationary period
deprives the Hearing Exam ner of his right to exercise
di scretion.

OPI NI ON

The findings of the Hearing Exam ner are supported by
substantial evidence consisting of Oficial Logbook entries.

Appel lant's excuse for mssing the novenent of the COEUR
D ALENE VICTORY was that he overslept. Such an excuse is not
justification for failure to join.

Appel | ant contends that his absence fromthe SS HURRI CANE from
20 through 23 August was with the perm ssion of the Chief Mate and
was necessitated by injuries suffered in a fall on 18 August. It
seens nost unlikely that appellant would have answered "that's
right" when read the log entry recording his absence, wthout
| eave, if he had been given authority by the Chief Mate to be
absent; and that the Chief Mate would have signed the entry.
Appel l ant all eges a conplete failure to recollect the circunstance
surrounding his failure to join the vessel on 28 August and his
absence fromthe vessel on that and the previous day. However, the
Certificate of Medical Care discloses he had indulged in an
undi scl osed quantity of intoxicating beverage. The evi dence
substantially establishes drinking as the nost probable reason for
the offenses commtted on 27 and 28 August.

The Hearing Examner acted properly in effectuating the
probationary six nonths' suspension awarded at a previous hearing.
Only in the nost extraordinary circunstances would an Exam ner be
justified in failing to termnate the probation and inposing the
suspensi on where an offense is conmtted within the probationary
peri od. There are no such extraordinary circunstances in this
case. The Exam ner exercised his discretion by not inposing any
addi tional suspension for the offenses under consideration herein.
The reasons given by the Examner for this action were recognition
of Appellant's sonewhat inpaired physical condition in August 1956
and his 30 years' service on nerchant vessels.

ORDER
The order of the Exam ner dated at Long Beach, California, on
21 August 1957 is hereby.
AFFI RVED.

A. C. Rl CHVOND
Vice Admral, United Stated Coast Guard
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Conmmandant

Dat ed at Washington, D.C., this 29th day of July, 1958.



