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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137.11-1.

By order dated 10 April 1957, an Exam ner of the United States
Coast Guard at New York, New York, revoked Appellant's seanman
docunents upon finding himguilty of m sconduct. The specification
all eges that while serving as Master-at-Arns on board the Anmerican
SS | NDEPENDENCE under authority of the docunent above described, on
or about 2 June 1955, Appellant assaulted a fell ow crew nenber, Jim
Happy, with a dangerous weapon, to wit: a steel chair.

At the beginning of the hearing on 3 Decenber 1956, Appell ant
was given a full explanation of the nature of the proceedings, the
rights to which he was entitled and the possible results of the
heari ng. Appellant was represented by counsel of his own choice.
Appel lant entered a plea of "not guilty" to the charge and
speci fication.

On 22 March 1957, after several adjournnents, counsel for
Appel  ant noved for a change of venue to San Francisco because
Appel | ant had becone a | egal resident of San Francisco after noving
there from New Jersey. The Investigating Oficer objected to the
notion since he intended to produce a witness to establish matters
in aggravation of the offense; this witness was available in New
York area; and it was unreasonable to nmake this request at such a
|ate date in the hearing. Counsel for Appellant contended that
Appel lant's conviction by a Federal court was adequate proof of the
of f ense. The Exam ner denied the notion on the ground that
Appel l ant did not sustain the burden of show ng that a change of
venue was required for the conveni ence of w tnesses and Appel | ant
since he had voluntarily renoved his residence fromthe New York
area after the hearing started and the Investigating Oficer's
woul d not be available to testify in San Franci sco. Hence, the
Exam ner determ ned that Appellant would not be prejudiced by the
deni al of the notion.



On 1 April 1957, counsel for Appellant introduced in evidence
a latter from Appellant which extended counsel's authority to
represent Appellant in his absence. The letter stated that
Appel  ant was not able to be in New York due to his financi al
si tuati on.

The Investigating O ficer nmade his opening statenent on 1
April 1957. He then placed in evidence certified copies of the
record of Appellant's conviction by the United States Court for the
Sout hern District of New York for assault upon Jim Happy wth a
danger ous weapon on 2 June 1955. Over objection, seaman Happy
testified before the Investigating Oficer rested his case.
Counsel for Appellant rested without indicating any desire to
present evidence on behalf of Appellant.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel, the Exam ner
announced his decision and concluded that the <charge and
speci fication had been proved. He then entered the order revoking
Appel lant's Merchant Mariner's Docunent No. Z-265957-D3 and all
other licenses, certificates and docunents issued to Appellant by
the United States Coast CGuard or its predecessor authority.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 2 June 1955, Appellant was serving as Master-at-Arns on
board the American SS | NDEPENDENCE and acting under authority of
his Merchant Mariner's Docunment No. Z-265957-D3 while the ship was
in the port of Genoa, Italy.

At approximately 1800 on this date, JimHappy, a first-class
deck steward, was in his room changing clothes when Appellant
entered the room and stated that he wanted to fight Happy. The
|atter said he did not want to fight and continued dressing in the
t hree-foot w de space between his bunk and | ocker. Appel | ant
pi cked up a steel chair next to the bunk and used it to strike
Happy a hard bl ow over his |eft eyebrow Happy could not escape
because he was trapped between the | ocker and bunk with his back to
t he bul khead. He had raised his left arm in an unsuccessful
attenpt to ward off the blow appellant then used his fists to
punch Happy several tinmes. Appellant is a |large nman wei ghi ng about
200 pounds.

The steel chair cut Happy's forehead to such an extent that
the wound required three internal and eight external stitches. He
was still receiving nedical treatnent for this injury when he
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testified at the hearing on 1 April 1957 - 22 nonths after the
i njury occurred.

As a result of this incident, Appellant was tried before the
United States District Court for the Southern District of New YorKk.
The indictnent filed on 27 June 1955 alleged that, on or about 2
June 1955, Appellant, willfully and with intent to do bodily harm
and w thout just cause or excuse, assaulted Jim Happy with a
danger ous weapon, a steel chair, in violation of 18 U. S.C. 113(c).
Appel l ant was found guilty by a jury. On 21 August 1956, he was
sentenced to nine nonths' inprisonnment but execution of the
sentence was suspended and he was placed on probation for one year.
The case was appealed and, on 12 March 1957, it was affirned.
United States V. Strassman (C A 2, 1957), 241 F2d 784.

Appel lant's prior record consists of a probationary suspension
in 1950 for failing to obey a | awful order, using abusive |anguage
to the ship's officers and acting in disorderly manner.

BASI S OF APPEAL

This appeal has been taken from the order inposed by the
Examner. It is urged that the denial of the notion for a change
of venue was erroneous and prejudicial to Appellant because it
deprived him of the right to testify in his own behalf and the
right to call character w tnesses who were in San Francisco. The
governnment could not have been prejudiced by a change of venue
since the Federal court conviction of Appellant was res judicata
and the deposition of the seaman assaulted could have been
submtted at San Francisco. However, Appellant was denied a fair
and inpartial hearing because the testinony of Jim Happy aroused
enotions not related to the |egal aspects of the case. In the
interest of justice, the notion should have been grant ed.

The Exam ner exceeded his authority when he questioned Jim
Happy in such a manner that the Exam ner assunmed the role of
pr osecut or.

In conclusion, it is respectfully requested that the order of
revocation be vacated and a new hearing ordered to permt Appell ant
to submt evidence in mtigation

APPEARANCE: lrving Zwerling, Esquire, of New York Cty, of
Counsel

OPI NI ON

The Exam ner's denial of the notion for a change of venue was
not erroneous; this action did not deprive Appellant of a fair
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trial by permtting JimHappy to testify before the Exam ner.

The analogy in the Federal courts is based on the authority
contained in 28 U S.C. 1404(a) which reads as foll ows:

"For the convenience of parties and wtnesses, in the
interest of justice, a district court may transfer any civil action
to any other district or division where it mght have been
br ought . "

Under this statute, the same standards are controlling as in
the application of the doctrine of forum non conveni ences. Ford
Motor Co. V. Ryan (C A 2, 1950), 182 F2d 329. This doctrine
provides that the court may refuse to exercise its jurisdiction and
dismss the case if it appears that for the convenience of
[itigants and in the interest of justice the action should be
instituted in another forum In determ ning whether this doctrine
shoul d be applied, the court should consider the private interests
of the litigant, relatives ease of access to sources of proof,
availability of wtnesses, cost of obtaining attendance of
w tnesses, the question of a fair trial, adm ni strative
difficulties and factors of public interest; but unless the bal ance
is strongly in favor of the defendant, the plaintiff's choice of
forumshould rarely be disturbed. @lf G| Corporation V. Glbert
(1947) 330 U. S. 501.

Tinmeliness of the notion is another factor applied to 28
U S.C 1404(a). Delay in making the notion to transfer the action
is to be given sone consideration but it is not alone determnative
of the ultimte decision as to whether the transfer should be
granted. Mdlloy V.Bemis Bros. Bag Co. (D.C NY., 1955), 130 F.
Supp. 265.

It is clear form the above that the burden of establishing
hardshi p or inconvenience is on the noving party. It is equally
true that the statute vests the trial court with a broad
di scretion. Fannin V. Jones (C A 6, 1956), 229 F2d 368. To
warrant reversal on appeal, there nust be sonmething nore than an
erroneous deci sion; there nust be a denial of transfer which is so
clearly erroneous as to constitute an abuse of discretion.
Chi cago., Rock Island and Pacific Railroad Co. V. lgoe (CA 7,
1955), 220 F2d 229.

In the case under consideration, Appellant bases his claim
that the hearing should have been transferred to San Franci sco,
primarily on the grounds that he was deprived of his right to
testify and that the testinony of seaman Happy before the Exam ner
was an enotional appeal was not necessary to prove the charge in
view of the record of Appellant's conviction.
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The hearing record shows that Appellant renoved his residence
to San Francisco after the hearing had started in New York w thout
objection by Appellant or his counsel. It was than three nonths
| ater that counsel nmade a notion to change the venue - ten days
after h is conviction was affirnmed by the Court of appeals. This
delay in making the notion nust be wei ghed agai nst Appell ant.

As to Appellant's inability to testify at the hearing, this
was brought about by his voluntarily choice to nove to California
during the course of the hearing. Hence, the fact that his
financial situation mght have prevented his return to New York to
testify deserves little consideration. also, the record shows that
the Exam ner pointed out to counsel that Appellant's testinony
could be presented in deposition form but no attenpt was made by
counsel to take advantage of this suggestion even though he submts
that this is the procedure which should have been followed wth
respect to the testinony of seaman Happy.

In order to obtain the presence of Happy at the hearing, it
was necessary to conduct the proceedings in the vicinity of New
York. Al though Appellant's conviction was proof of the offense, it
did not relate the details which the Exam ner needed in order to
deci de upon the order to be inposed agai nst Appellant's docunents.
Hence, there was no reason to exclude the testinony of Happy which
reveal ed the vicious nature of the attack by Appellant. Counse
for Appellant had the opportunity to cross-exam ne Happy whereas
this would not have been true in California if his deposition had
been sent there.

After consideration the el enents of convenience to the parties
and witnesses as well as the interest of justice, it is apparent
that the best place to have conducted the hearing was in New YorKk.
Del ays and adm ni strative expenses woul d have increased if the case
had been transferred to San Franci sco. On the other hand, counsel
admts that Appellant could only have testified as to matters in
mtigation in view of the res judicata effect of the court
convi ction. The sanme would have been true with respect to the
testinony of any characters witnesses in California. It is not
concei vable that this woul d have caused the Exam ner to | esson the
order of revocation in view of the severity of the injury to Happy
as testified to by himand supported by the Federal court decision
cited above.

It is ny conclusion that it was a proper exercise of
di scretion for the Examner to deny the notion to transfer the
hearing since Appellant did not even approach sustaining the heavy
burden of showing justification for a change of venue.

Appellant's objection to the manner in which the Exam ner
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gquesti oned seaman Happy apparently relates to a |ine of questioning
which led to the answer that the steel chair was "heavy." In view
of the serious injury which resulted fromthe use of the chair by
Appel  ant, the weight of the chair is not material and the error,if
any, was harnl ess.

The order of revocation will be upheld since it was warranted
by the deliberate, unprovoked attack upon seaman Happy which
resulted in serious injury to him

ORDER

The order of the Examnm ner dated at New York, New York, on 10
April 1957, is AFFI RVED

J. A Hrshfield
Rear Admiral, United States Coast CGuard
Acti ng Commandant

Dat ed at Washington, D.C., this 4th day of Septenber, 1957.



