In the Matter of Merchant Mariner's Docunent No. Z-136902 and al
ot her Licenses, Certificates and Docunents
| ssued to: ERI C | . CALLENDER

DECI SI ON AND FI NAL ORDER THE COVIVANDANT
UNI TED STATES COAST GUARD

890
ELRIC |I. CALLENDER

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137.11-1.

By order dated 10 February 1956, an Exam ner of the United
States Coast CGuard at New Ol eans, Louisiana, revoked Merchant
Mariner's Docunment No. Z-136902 issued to Elric |I. Callender upon
finding him guilty of msconduct based upon two specification
all eging in substance that while serving as an oiler on board the
American SS WLLI AM LYKES under authority of the docunment above
descri bed, on or about 7 February 1956, while said vessel was in
the port of New Ol eans, Louisiana , he assaulted and battered
Newbur n Reddi ng, a menber of the crew by cutting himwth a sharp
i nstrunment and by striking himwth his (Appellant's) fists.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Al though advised of his right
to be represented by counsel of his own choice, Appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "not guilty" to the charge and each
specification proffered agai nst him

Thereupon, the Investigating Oficer made his opening
statement. The Investigating O ficer introduced in evidence the
testinmony of three nenbers of the crew including the seaman
all egedly assaulted, the Junior Third Mate, and oil er Holl oway who
observed part of the first phase of the fight after it had started.
The Investigating Oficer also introduced in evidence the testinony
of a Public Health Service physician who treated Redding for
injuries received in his encounter with Appellant.

I n defense, Appellant offered in evidence his sworn testinony.
Appel  ant stated that the fight ended after the two nmen westled on
the bunk wi thout the use of any weapons.

At the conclusion of the hearing, having heard the argunents



of the Investigating Oficer and Appellant and given both parties
an opportunity to submt proposed findings and conclusions, the
Exam ner announced his decision and concl uded that the charge and
two specifications had been proved. He then entered the order

revoki ng Appellant's Merchant Mariner's Docunent No. Z-136902 and
all other licenses, certificates and docunents issued to Appell ant
by the United States Coast Guard or its predecessor authority.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 7 February 1956, Appellant was serving as an oiler on board
the American SS WLLIAM LYKES and acting under authority of his
Merchant Mariner's Docunent No. Z-136902 while the ship was
undergoi ng repairs at New Ol eans, Loui si ana.

Shortly before 1600 on this date, fireman-watertender Reddi ng
started to nove his belongings into Appellant's roomin order to
share the roomwith him Appellant objected to Redding bringing an
electric fan into the room This led to an argunent resulting in
Appel | ant striking Reddi ng. They westled on Appellant's bunk
until Redding pi nned Appellant and then | et himup.

Appel lant left the roomand returned wth a | ong-bl ade pocket
knife in his hand. Appellant stated that he would "get him now
and struck Redding in the left eye with a fist. During the ensuing
fight, appellant used the knife to stab Redding in the calf of his
left leg. Redding's dungarees were cleanly cut in a correspondi ng
place in the left |eg.

After the fight, there was blood on the bedding from the
mddle to the head of Appellant's bunk. There was no blood at the
foot of the bunk where Appellant clains that Redding cut his | eg on
a sharp nmetal point of the coamng around a shelf. In an
investigation later on the sanme day, the Junior Third Mate
determ ned that there was no such sharp point or edge which could
have caused the injury to Redding' s |Ieg. The next norning
Appel l ant pointed out a sharp edge, on a shelf, which had not been
there on the previous day.

Reddi ng was given first aid on the ship and the taken to the
Public Health Service Hospital. The leg injury was di agnosed as a
stab wound. There were no bruises around the hal f-inch deep cut.
Three stitches were taken in Redding's leg. Three stitches were
also required for a cut at the edge of his left eye. |In addition,
Reddi ng suffered a bl ackened | eft eye and a bruise on his forehead.

-2



Exam

Appel | ant has no prior record.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
ner Appellant contends that:

1

10.

11.

There is no evidence that Appellant was given notice of
his right to counsel

Appel  ant was no represented by counsel.

The Exam ner permtted |eading questions and hearsay
evi dence.

The Exam ner did not find the charge and specifications
proved before revoking Appell ant's docunents.

There is no testinony which shows that Reddi ng was not
t he aggressor, nor whether Appellant struck Redding in
sel f - def ense.

It was reversible error to receive in evidence the
statement by Redding that, after the fight, he told a
fireman that a knife was used.

There is no substantial evidence that Appellant assaulted
and battered Redding by cutting him wth a sharp
i nstrunent.

The Exam ner made a substantial error in judgnent and an
abuse of his discretion by concluding, on the bases of
three mnor conflicting statenents Appellant, that
Appel l ant was not telling the truth in his testinony.

The Examner erred in permtting the Investigating
O ficer to denonstrate that the metal coamng of the
shelf at the foot of the bunk could not have inflicted
the cut on Redding' s |eg.

The Exam ner erred in receiving evidence that there was
bl ood in the mddle of the bunk and in inferring that the
bl ood cane fromRedding's leg injury rather than the cut
on the edge of his eye.

The only evidence relating directly to the assault and
battery was given by the alleged victim wthout
corroboration.



12. The Examner's opinion Redding's |eg was cut with a sharp
instrunment is not supported by the facts.

I n conclusion, Appellant respectfully submts that the charges
should be dismssed or, alternatively, a rehearing should be
gr ant ed.

APPEARANCE ON APPEAL: Clarence E. Mbdses, Esquire, of Mobile
Al abama, of Counsel .

OPI NI ON

The above findings of fact are in accord with the Exam ner's
judgnent as to the credibility of the wtnesses. Questions of
credibility are for the trier facts and his determnation wll not
be di sturbed unless they are clearly erroneous.

The Exam ner specifically accepted the version of the incident
presented by Redding and rejected the testinony of the Appellant.
Reddi ng stated that his recollection was vague as to what happened

after he was struck in the eye by Appellant. But Redding's
testinony is perfectly clear concerning Appellant's return with an
open pocket knife in his hand. In addition to the three

conflicting statenents by Appellant, the inference that Redding's
leg was cut by the knife is supported by several factors: t he
absence of blood by the shelf at the foot of the bunk; the Junior
Third Mate's testinony that there was no sharp netal edge on the
shelf at the foot of the bunk until the next norning; the clean cut
in the dungarees worn by Redding at the tinme; and the diagnosis by
the Public Health Service physician who treated Redding's injuries
on the day of the incident. This corroborating evidence |eads to
the only | ogical conclusion that Appellant cut Redding in the |eg
with the knife. Hence, the presence of a few harnl ess | eading
questions and the admssion of hearsay evidence (Redding's
statement to the fireman immediately after the fight was
spont aneous excl amation and therefore an exception to the hearsay
rule) are not considered to have been prejudicial to Appellant.

Wth respect to the beginning of +the fight, Redding
specifically stated that Appellant struck the first blow after the
argunment started. This testinony was accepted by the Exam ner.

The record shows that Appellant was advised of his right to
counsel by both the Exam ner and the Investigating Oficer.

There is no support in the record for the contention that the
Exam ner revoked Appellant's docunents before finding the charge
speci fications proved.



The attenpt of the Investigating Oficer to denonstrate that
the nmetal coamng could not have caused the leg injury is
superfluous to the proof of the specifications. Also, there is no
indication that it was prejudicial to Appellant.

The dictates of order and discipline require that a seaman's
docunents be revoked after having been found guilty of assault and
battery with a deadly weapon.

ORDER

The order of the Exam ner dated at New Ol eans, Loui si ana, on
10 February 1956, is AFFI RVED.

A. C. R chnond
Vice Admral United States Coast Guard
Conmmandant

Dat ed at Washington, D. C., this 11th day of My, 1956.



