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In the Matter of License No. 115643
| ssued to: DONALD A. BLANCHARD

and

Li cense No. 105443
| ssued to: MARI ON M ROSS



These appeals have been taken in accordance with Title 46
United States Code 239(g) and Title 46 Code of Federal Regul ations
Sec. 137.11-1.

By separate orders dated 19 January 1955, an Exam ner of the
United States Coast CGuard at Port Arthur, Texas suspended License
No. 115643 issued to Donald A. Blanchard and License No. 105443
i ssued to Marion M Ross upon finding themguilty of inattention to
duty upon specifications alleging in substance that while serving
as Pilot and Master, respectively, on board the Anerican SS
GULFTI DE under authority of the |icenses above described, on or
about 27 Novenber 1954, while said vessel was outbound from Port
Arthur, Texas, they inproperly permtted an excessive degree of
left rudder to be used and to be continued until inpact of
col l'i sion.

At a hearing held in joinder, the Appellants were given a ful
expl anation of the nature of the proceedings, the rights to which
they were entitled and the possible results of the hearing. Each
Appel  ant was represented by an attorney of his own sel ection and
entered a plea of "not guilty" to the charge and specification
proffered agai nst him

Thereupon, the Investigating Oficer made his opening
statenment and introduced in evidence the testinony of the
GULFTIDE s helmsman at the time of collision, the Chief Mate, the
First Assistant Engineer and the | ookout. After the Investigating
Oficer rested his case, notions to dism ss the specifications as
to each Appellant were denied by the Exam ner.

In defense, Appellants offered in evidence their sworn
testinony and several exhibits including a chart of the area where
the collision occurred.

After the Investigating Oficer waived his closing argunent,
t he hearing was adjourned to permt the subm ssion of briefs by the
respective counsel for Appellants. Wen the hearing was
reconvened, the Exam ner announced his findings and concl uded t hat
t he charge agai nst each Appell ant had been proved by proof of the
specification. He then entered the orders suspending Appellant's
Li cense Nos. 115643 and 105443, each for a period of three nonths.

From these orders Appeal s have been taken, and it is urged on
behal f of Pilot Blanchard that the Master relieved the Pilot of all
responsibility by giving the countermandi ng order of "full astern”
two or three mnutes before the collision at a time when the ship
was not in extrems and the Pilot could have avoid the collision
except for such interference by the Master; and, therefore, there
i's no substantial evidence to support the specification, as anmended
to read that the Pilot "failed to ascertain the position of the



rudder and permtted left helm to remain upon the vessel wunti

i npact of collision," because the Pilot could do nothing about the
position of the helm after he was relieved of the conn by the
Master. It is further contended that the Pilot was found guilty of
an offense with which he was not charged since he was not charged
with placing the vessel in extrems but with a continuity offense
until the time of collision; the specification does not charges the
Pilot with "negligence"; and nore than one offense is alleged in
t he specification. In conclusion, it is respectfully submtted
that since the charge against the Pilot was not proved beyond a
reasonabl e doubt, the findings of the Exam ner should be reversed
and the charge and specification dism ssed.

Appear ances: Messrs. Ful bright, Crooker, Freeman, Bates and
Jawor ski of Houston, Texas, by E. V. G eenwood,
Esquire, of Counsel for Donald A Bl anchard.

On behalf of Master Ross, it is urged that the facts and the
| aw concerning the master-pilot relationship fail to support the
statenent of the Exam ner that the Master "negligently permtted -
- - too much left rudder"” when the Pilot ordered " two turns left"
and there was no appreci able change in the heading of the vessel
until one mnute after the latter order was given; the orders "one
turn left" and "two turns left" are normally required to follow the
bend in the channel; the physical facts show that the ship was
handling well at a point 1100 feet bel ow Buoy No. 46 when she took
the rapid left swing; the Pilot's order of "hard left" caused the
sudden, rapid swing to port and placed the ship in extrems; the
Master acted instantly when danger becane apparent after the latter
order which he did not hear; and the Master did not check the
Pilot's orders to the helmsnan since it was the responsibility of
this experienced and conpetent Pilot to handle the ship properly.
Counsel contends that it was customary and woul d have been proper
for the Master tenporarily to |leave the bridge while the Pilot was
navigating the ship in inland water; and that the decision of the
courts limt the Master to displacing a Pilot in cases of manifest
i nconpet ence, intoxication, great necessity, or danger not foreseen
by the Pilot and not too sudden to prevent the Master fromtaking
avoiding action. (Gting cases). In conclusion, it is stated that
the Master has an unblem shed record and has held a Master's
|icense since 1940; the Master was not guilty of the charge of
"inattention to duty" since a Master should not be burdened with
the duty of m nute supervision over every order of an experienced
Pilot given to conpetent watch personnel on the bridge; and,
therefore, it is respectfully submtted that the findings and order
of the Exam ner should be reversed.

Appear ances: Messrs. Terriberry, Young, Rault and Carroll of New
O | eans, Loui si ana, by Afred M Farrell,
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Jr.,Esquire, of Counsel for Marion M Ross.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng



FI NDI NGS OF FACT

On 27 Novenber 1954, the Appellants were serving as Pilot and
Master on board the Anerican SS GULFTIDE and acting under authority
of their License Nos. 115643 and 105446, respectively, while the
ship was outbound from Port Arthur, Texas and collided with the
i nbound Anerican SS SHABONEE at 0611 in the Sabine Pass Channe
about a mle and a half bel ow Mesquite Point.

The GULFTIDE was a steam screw tank vessel of 7,140 gross
tons, 426 feet in length and 64 feet in breadth. She was | oaded
with petroleumto a draft of 27 feet, 2 inches forward and 29 feet
1 inch aft. Her navigation equi pnent was in good working condition
except for the rudder angle indicator on the forward buolikhead in
t he wheel house.

The SHABONEE was steam screw tank vessel of 10,255 gross tons,
488 feet in length and with a beam of 68 feet. She was bound for
Port Arthur in ball ast.

The GULFTIDE departed Port Arthur on the norning of 27
Novenber 1954 with Pil ot Blanchard at the conn. Day was breaking
when abl e seaman Beck relieved the hel nsman watch on the GULFTI DE
at 0600. Also on the bridge were the Master and the Chief Mate who
was the watch officer. The visibility was good and there was a
slight breeze. At this tinme the tide was ebbing with a velocity of
about 6 knots flowi ng from Sabine Lake in a southerly direction
i nto Sabi ne Pass Channel. Since the ebb tide neets the Sabi ne Pass
Channel on the downbound port side of the channel, the force of
this current was exerted against the port side of the GULFTIDE as
she turned from an easterly course in Port Arthur Canal to a
southerly course as she entered the Sabi ne Pass Channel .

In this vicinity, the channel is about 500 feet in width. It
extends in a generally southerly direction below the junction of
Sabi ne Lake and the Port Arthur Canal at Mesquite Point for a
di stance of about a mle and then gradually changes to an easterly
course which extends for approximately another mle. Pi | ot
Bl anchard conned the GULFTIDE to the left side of the channel in
order to allow for the effect of the current while nmaking the turn.

The GULFTI DE was opposite Buoy No. 48 at about 0606. At 0607,
speed was reduced from full ahead to one-half ahead, or
approximately 5 or 6 knots. Shortly afterwards, the |ights of the
ascendi ng SHABONEE were sighted at a distance of about one and a
hal f m|es. She was below the bend in the channel. The two
vessel s exchanged one blast whistle signals for a port to port
passi ng. By this time the GULFTIDE was naneuvering towards her
starboard side of the channel.
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As the GULFTI DE approached Buoy No. 46 which is a little nore
than a half mle bel ow Buoy No. 48 and is at the sharpest part of
the bend in the channel, Pilot Blanchard ordered the hel nsman to
pl ace the wheel "one turn left" in order to swing around Buoy No.
46. The Pilot was inside the doorway between the wheel house and t he
port wing of the bridge. He heard the hel nsman repeat the order.
The Master was on the port wing of the bridge and the Chief Mte
was at the engine order telegraph to the right of the wheel.

A few seconds after the GULFTIDE commenced to swing slightly
tothe left and just before the ship was abeam of Buoy No. 46, the
Pilot gave the order "two turns left" and heard the hel msman answer
the order. The rudder indicator at the wheel showed that the
rudder was about half way between am dships and hard left after the
| atter order had been executed. The Pilot went out to the port
wing of the bridge. He then ordered the rudder either "hard right"
or "hard left" wth the intention of ordering "hard right" to
straighten the ship in the channel around the bend. The hel nsman
understood the order as "hard left" and so executed it. Neither
the Master nor the Chief Mate heard the order; and the Pilot did
not hear any acknow edgnent of the order by the hel nsman.

At 6010 which was about a mnute after the "two turns left"
order, the GULFTIDE sheered rapidly to port while at a distance of
about two to three ship lengths from the SHABONEE. The Master
said, "She can't make it," and imredi ately thereafter the foll ow ng
action was taken nearly simultaneously in this order: The Pil ot
ordered the engines "full ahead;" this was countermanded by the
Master's order of "full astern"” which the Chief Mate executed with
an energency jingle of the engine order tel egraph; the Chief Mtes
turned on the general alarm the Pilot ordered the | ookout to drop
the anchor; the Master ordered the |ockout to get the forecastle
head; and the Pilot sounded the danger signal.

At 6011, the port bow the GU LFTIDE struck the forward port
side of the SHABONEE at an angl e of approximately 60 degrees. The
collision occurred on the GIUFTIDE s extrene left side of the

channel about 600 yards bel ow Buoy No. 46. It was determ ned that
the GULFTIDE s rudder was hard left after the collision. There was
no loss of life or injury to anyone on either vessel. After the

collision, the Pilot conned the GJULFTIDE back to Port Arthur.

The Pilot was adnmonished in 1950 for failing to report
pronptly a marine casualty. The Master has no prior record.

OPI NI ON

This case involves the neeting of two ships near a bend in a
narrow channel after passing signals had been exchanged for a
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conventional port to port passing. The outbound GULFTI DE was
nmoving along wth a strong ebb current and was required to
negotiate a bend in the channel to the left just prior to neeting
t he upbound SHABONNE. Under these circunstances, it was inperative
that both the Master and the Pilot of the GULFTIDE be extrenely
vigilant and attentive in order to be certain that the orders to
the helns man were correctly and expeditiously carried out. The
proper steering of the two ships was vital in effecting a safe
passing; and, therefore, the highest degree of care was required in
checking the orders to the hel nsman and observing the swing of the
ship resulting fromthese orders.

The Master and Pilot of the GULFTIDE were both responsible for
t he navigation of the ship despite the fact that the Pilot was in
i mredi ate charge of the conning of the vessel shortly before the
collision with the SHABONEE, and they were both required to
exercise great care due to the strong current. The Master is
ultimately responsible for the safety of his ship and he does not
surrender his authority whether the Pilot is a voluntary or a
conmpul sory one. Robins Drydock Co. v. Navigazione Libera Triestina
(CCA 2, 1929), 32 F. 2d 209; Charente S.s. Co. v. United States
(C.CA 5 1926), 12 F. 2d 412. There is no evidence that there
was any fault on the part of the SHABONEE i n connection with this
col I'i sion.

Al t hough the specifications are sonmewhat narrowWy word, the
evi dence produced at the hearing clearly indicates that proof of
the charge of "inattention to duty" is dependent upon whether there
is substantial evidence that either or both Appellants proceeded
into danger as the result of failure to exercise reasonable care
under the prevailing circunstances. It has been stated that in
t hese adm ni strative proceedi ngs the proof need not adhere strictly
to the wording of the specification so long as there has been
actual notice and litigation of the issue and there is no surprise.
Kuhn v. G vil Aeronautcs Board (C. A, D.C, 1950), 183 F. 2d 839.
The sanme rule applies in admralty. Lanpros Seaplane Base, Inc. v.
The Batory et al (D.C., S.D.NY., 1953), 117 F. Supp. 16. There
was no elenent of surprise in this case since the issue of
negligence as to the Master and Pilot was extensively argued by
both parties.

The degree of proof required in these renedial, admnistrative
proceedings is that the findings be supported by substanti al
evidence - not by proof beyond a reasonabl e doubt. Since the
amendnents to R S. 450 (46 U.S.C. 239) in 1936, it has been the
constant interpretation of the Coast Guard that the latter statute

is renedial is nature as well as in effect. This position is
fortified by the statute itself which provides for the referral of
any evidence of crimnal liability to the Departnment of Justice for
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action by that Departnent, thus recognizing and providing for the
separability of the penal from the renedial or admnistrative
functions. In addition the Adm nistrative Procedure Act, section
7(c), and 46 CFR 137.215-5 state that the degree of proof required
is substantial evidence.

The above findings of fact have nodified those of the Exam ner
to sonme extent particularly with respect to the irreconcilable
testinmony of the Pilot and the helnsman as to hel m orders given

after the "two turns left" order at about 0309. The Pil ot
testified that he subsequently ordered the rudder "m dships," "one
turn right,"” "two turns right" and finally "hard right"; and that

he assuned these orders were carried out although he did not hear
the helnmsman repeat them since the Pilot was then outside the
wheel house. On the other hand, the hel nsman stated positively that
the only order he received after the "two turns left" was the order
"hard left" and that he repeated it. The Master and the Chief Mate
testified that they did not hear any orders given to the hel nsman
after the "two turns left" or the acknow edgnent by the hel nsman of
any order received by him In order to resolve this conflict to
the full est possible extent and not to totally reject the Pilot's
testinony that he ordered "hard right" rudder, the findings of fact
state that either the Pilot gave the reverse order of what he
intended or the helnmsman m sunderstood the order. It is not
di sputed that the rudder was hard left immediately after the
col I'i sion.

On the bases of the testinony of the Master, the First
Assi stant Engi neer and the | ookout, | have found that the collision
took place at 0611 which was about a mnute after the GULFTIDE
commenced swinging rapidly to port. The Master testified that the
SHABONEE was two or three ship |lengths away when he noticed the
sudden sheer of the GULFTIDE. This was a distance of between about
900 and 1100 feet; and taking into consideration the 6 knot
current, this agrees with the speed of the GULFTIDE over the ground
of about 1100 feet a mnute. The First Assistant Engineer
testified that he checked the entries with a clock as they were
made in the engine roombell book. These entries indicate that the
"full astern"” order was received at 0610 and the collision was at
0611. The | ookout testified that after receiving the Mster's
order to get off the forecastle, he ran as fast as he could but had
not reached the amdships superstructure by the tinme of the
col l'i sion.

Consi dering the above comments and ny findings of fact, it is
my opinion that the contentions raised on appeal by the Pilot are
without nerit to the extent that the charge and specification
against him should be dism ssed. The specification was
sufficiently informative to enabl e Appellant Blanchard to prepare
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his defense. The substantial weight of the evidence shows that the
collision occurred about one mnute and not two or three mnutes
after the Master relieved the Pilot of further responsibility by
countermanding the Pilot's order of "full ahead" and ordering "full
astern.”

Al t hough | conclude that the Master superseded the authority
of the Pilot at this point, it is also ny conclusion fromthe facts
that the GU LFTIDE was then in extrems and it was inpossible to
avoid the collision. It is evident that the "full ahead" order
al one could not have prevented the accident since the rudder was
hard left and not hard right as the Pilot apparently thought it
was. Even shifting the rudder at the tinme of the "full ahead"
order would only have caused the GULFTIDE to strike the SHABONEE
father aft on her port side.

The inattention to duty and the i nexcusable | ack of vigilance
on the part of the Pilot originated when he failed to obtain an
acknow edgnent fromthe hel nsman for any order or orders given by
the Pilot after his "two turns left" order; or, alternatively, no
order was given for the purpose of stopping the swng to the |eft
after the ship had rounded the bend in the channel. This negligent
act of allowng left rudder to remain on the vessel continued until
the Master displaced the Pilot after the ship was in the jaws of
col l'i sion. In addition to the fault of not checking on the
hel msman, the Pilot should have been able to detect the m shandling
of the ship at an earlier tine based on the failure of the ship to
respond to the order of "hard right" rudder which he thought he had
given. A Pilot is presuned to have superior know edge concerning
the effect of tides and currents, channel courses and other
features peculiar to the waters in which he is qualified as an
expert navigator; and the degree of know edge exacted, in this
regard, is of a very high order. Atlee v. Packet Co. (1974), 88
U.S. 389; The Framlington Court (C.C.A 5, 1934), 69 F. 2d 300,
cert. den. 292 U S. 651; Honer Ransdell Transp. Co. v. Canpagnie
Cenerale Transatlantique (C.C., S D.NY., 1894), 63 Fed. 845.

For these reasons, it is my conclusion that Appellant
Bl anchard was properly found guilty of the charge of "inattention
to duty"” by the required substantial evidence.

Consi dering the appeal of Appellant Ross, it is ny opinion
that his contentions are totally unconvincing. Nei t her the
presence of the Pilot nor his negligence relieved the Master from
responsibility for the safety of his when there was danger which he
observed, or should have observed, in sufficient tine to take
action to avoid the collision. Charente S.S. Co. v. United States
(C.C A 5, 1926), supra. The Master was bound to keep a vigilant
eye on the navigation of his ship and insist that the Pilot use
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every precaution (The O egon (1895), 158 U S. 186); the Master nust
maintain a sufficient and attentive watch on deck (The Oregon,
supras; Cty of Los Angeles v. Standard Transportation Co. et al.
(CCA 9,5 1929), 32 F. 2d 988); the Master nust advise the Pilot
of all dangers and nake suggestions to Jim (Eldena-Giffdu (D.C
S.D. Tex. 1928), 25 F. 2d 312; Charente S.S. Co. v. United States,
supra; Jure v. United Fruit Go. (CC A 5, 1925), 6 F. 2d 6; Honer
Ransdel | Transp. Co., supra); the Master is always in command of
his ship and has the duty to displace the Pilot in cases where
danger is apparent and the Pilot does nothing about it. The China
(1868), 74 U. S. 53; Robins Drydock Co., supra; Charente S.S. Co.,
supra; Jure v. United Fruit Co., supra; The Framington Court,
supra; Honmer Ransdell Transp. Co.,supra; Union Shipping and Trading
Co. v. United States, 127 F. 2d 771

Appellant Ross did not act in conformance wth these
standards. According to his own contentions, the Master took no
action to advise or displace the Pilot at a tinme when the ship
shoul d have been strai ghtening out around the bend but the Master
had heard no order given or acknow edged since the order "two turns

left.” The Master clains that it was the responsibility of the
Pilot to give the correct orders and the Master assuned the Pil ot
was doing this. But this does not agree wth the authority

contained in the cases cited above. The Master shoul d have checked
with the Pilot and, if necessary, relieved or advised himwhen the
Master did not hear any order to star bringing the ship's head to
starboard; and he should then have checked the rudder indicator at
the wheel. Either the Pilot or the hel nsman had been inattentive
with respect to the giving of an order intended to place right
rudder on the ship. If the Master had not waited until the ship was
in extrem s after the rudder was hard left, this error woul d have
been detected in tinme to shift the rudder and to avoid the
col l'i sion.

Contrary to the Master's contention, it was his duty to be on
the bridge and to mnutely supervise the orders of the Pilot as
well as the actions of the helnmsman in carrying out the orders of
the Pilot. The Master did not act with the degree of vigilance
which the results show was obviously a potentially dangerous
situation in a channel not nmuch wi der than the length of either of
the two vessels. [If the ship was 1100 feet bel ow Buoy No. 46 when
she took the rapid left swing, as contended by the Master, it is
clear that a right rudder order should have been given at an
earlier time and the Master should have heard it or made inquiry of
the Pilot. "But notw thstandi ng the know edge the Master had and
t he know edge i nmputed to hi mhe did nothing whatever to forestal
the disaster, and was clearly negligent in that regard.” Cty of
Los Angeles v. Standard Transp. Co. et al, supra.
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Consequently, | conclude that Appellant Ross was quilty of
"Inattention to duty" as charged.

CONCLUSI ON

There is substantial evidence to prove that both Appellants
were guilty of failing to take precautions which were reasonably
requi red under the circunstances. These om ssions anmounted to
inattention to duty in the nature of negligence and were not nerely

errors of judgment which appear to be negligence with the
advant ageous perspective of hindsight.

ORDER

The Orders of the Examner dated at Port Arthur, on 19 January
1955 are AFFI RMED
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J. A Hrshfield
Rear Admral, U S. Coast CGuard
Acti ng Commandant

Dat ed at Washington, D. C, this 23rd day of Septenber 1955.
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