Last change to this section: 4/20/11
Section 1.2 - INITIAL ARTICLE 39(a) SESSION by VTC

(Including arraignment, guilty plea, providence inquiry, & sentencing by VTC)

[Note: Use this section instead of Section 1 when conducting any portion of the trial by VTC.]

VTC General Inquiry.

MJ:	Please be seated.  This Article 39(a) session is called to order. 

We’re conducting this session by VTC.  I’m in ______________ while everyone else is in __________ (tailor as necessary if using more than 2 locations).  We tested the system before coming on the record.  That test was satisfactory.  

Our current plan is to ___________ (conduct the entire trial by VTC in accordance with the CG Military Justice Manual; conduct just the arraignment by VTC; litigate motions, etc.)      

(describe setup)  I have a large flat screen TV in front of me (around 42” wide) (and a very robust sound system that I control)(I also control the camera at the other location and can look around and zoom in and out at will).  

Trial counsel, please announce all personnel with you in the _________ portion of our virtual courtroom, describe your VTC setup, and confirm that you can see & hear me clearly.

[Note: Initial experience conducting trials by VTC is that using more than 2 locations can become extremely difficult to coordinate and manage unless all the participants are very experienced VTC users and have a high-end system with robust local technical support.]

TC:		(responds)

MJ:	I was able to hear the TC just now and I presently see __________, ____________, ____________, and _________________ on my screen. 

MJ:	________[defense counsel], (Are there any objections to conducting this arraignment by VTC?)(It is my understanding that ________________ has agreed to conduct this trial by VTC and that you feel it is in his overall best interest to do so.  Is that correct?)(_________)

DC:	(responds)

MJ:		I heard your reply so the defense table microphone is also working.	

MJ:	____________, have you advised your client that he/she may, without suffering any adverse consequences, refuse to conduct all portions of this trial after the receipt of his/her pleas by VTC and that, if he/she withholds consent, then we will all get together in one court room?

[Note: This advisement is recommended in an abundance of caution since the Coast Guard is leading the way into the virtual courtroom. If the accused does not agree, then consult with the counsel and conduct additional research before deciding to go beyond the arraignment.]

DC:	(responds)

MJ:	____________ [accused], you have a right to conduct this trial with the military judge physically present in the same room as you.  We will, therefore, only continue past the (arraignment)(motions)(plea) if you desire to.  Do you understand this?

ACC:	(responds)

MJ:	Have you discussed this issue with your counsel?

ACC:	(responds)

MJ:	Do you have any questions?

ACC:	(responds)

MJ:	Do you wish to conduct the trial (after arraignment, after arraignment and motions, etc.) with the presiding military judge physically present at your location, or by VTC?

ACC:	(responds)

[If continuing past arraignment, continue as follows.]

(MJ:)	(Will conducting the trial by VTC negatively impact your ability to present your case in any way?)

ACC:	(responds)

(if yes, ask if he is doing anything to mitigate them)

(MJ:)	(So do you believe that conducting the trial by VTC is in your overall best interest?)

ACC:	(responds)

(MJ:)	(___________ [defense counsel], as you know, I have an advance copy of part I of the PTA.  I don’t see any provision requiring the accused to consent to trial by VTC.  Is there any sort of informal or unwritten term that requires you to conduct this trial by VTC?)

[Note:  There is nothing inherently wrong with a PTA provision for a trial by VTC.  This inquiry is part of the normal one done in every case to identify potential sub-rosa agreements.]

DC:	(responds)

(MJ:)	(___________ [accused], do you agree?

ACC:	(responds)

(MJ:)	(Trial Counsel, do you agree that there is no unwritten PTA term and do you agree to conduct the post-arraignment portion of this trial by VTC?)

TC:	(responds)

(MJ:)	(Very well, _________ [accused], your request to conduct this trial by VTC is approved.  You may change your mind at any time after your plea and we’ll secure the VTC and reschedule the trial so we can all get in the same physical location.  Do you understand this?)

ACC:	(responds)

MJ:	I have issued some supplemental court rules IAW RCM 914B that have been provided to counsel and the court reporter for insertion into the record.  These supplemental rules account for the VTC arrangement.  I want to highlight a few points.

· First, all parties must be able to see and hear each other at all times.  We will immediately stop if the audio or visual signal is lost or becomes garbled or distorted.

· Second, the accused must be able to have a private consultation with his/her counsel at any time, just like (s)he would be able to do in a more traditional courtroom.

· Third, to the maximum extent possible, we will conduct this hearing in accordance with all the normal rules and customs of court.  The only exceptions will be those required by the physical separation.   

[Note:  See the end of this section for a sample enclosure to Court Order #1, or other order that directs a trial by VTC.]

MJ:	Counsel, have you reviewed the supplemental rules of court and does your location meet all the requirements of these rules along with those contained in RCM 804 & 914B?

TC:	(responds)
DC:	(responds)

Convening and Opening.

TC:	This court-martial is convened by (convening authority)
__________________ by (General)/ (Special) Court-Martial 
Convening Order number _________ dated ________, (as 
amended by _______________), copies of which have been 
provided to the military judge, counsel, the accused, and to the 
reporter for insertion at this point in the record.
 
	[Note:  The military judge should examine the convening order and any amending orders.

TC:	(No) (The following) corrections are noted in the convening (and 
amending) orders: (______________________).

	[Note: Only minor changes, such as typographical errors or changes of grade due to promotion, may be made at trial.  Any correction which affects the identity of the individual concerned must be made by an amending order.  SEE RCM 505.]

TC:		The Charge(s) was (were) preferred by _________________, (and 
the Additional Charge(s) was (were) preferred by _____________,) 
a person (persons) subject to the Code as Accuser, sworn to before 
a commissioned officer of the armed forces authorized to 
administer oaths.  The Charges were (investigated by (Article 32 Officer)) and properly referred to this court for trial by _____________________, the convening authority.  

The Charge(s) (and Additional Charge(s)) was (were) served on the 
Accused on ____________________________.  The (3)/(5) day 
waiting period has (not) expired.


Statutory Delay.

[Note:  If the statutory waiting period has not run, see §2-7-1 in section 7 of this guide for a suggested waiver inquiry.  Neither the day of service nor the day of trial count in computing the required waiting period.  All other days, including weekends and holidays, are included.  If the charges were served on the accused within 3(5) days, the accused must waive the statutory delay or the trial cannot proceed.  SEE RCM 901(a) Discussion.]

Parties.

TC:	The accused, __________________, and the following persons 
detailed to this court-martial are present:

	Military Judge: _____________________

	Trial Counsel:  _____________________

	Civilian Defense Counsel:  _____________________

	Detailed Defense Counsel: _____________________

	The members are absent.

TC:	________________ has been detailed as reporter for this court and 
(has been previously sworn) (will now be sworn).  (Do you swear 
(or affirm) that you will faithfully perform the duties of court reporter to this court-martial, (so help you God?)

TC:	(I) (All members of the prosecution) have been detailed to this 
court-martial by the Staff Judge Advocate,  _______________.
I (We) am (are) qualified and certified under Article 27(b) and sworn 
under Article 42(a) of the Uniform Code of Military Justice, (except 
that _____________).  (I have not) (no member of the prosecution 
has) acted in any manner that might tend to disqualify (me) (us) in 
this court-martial.

[Note: Mark TC, ATC detailing letters, if any, as Appellate Exhibits at this point.]

DC:	(I) (All detailed members of the defense) have been detailed to this 
Court-martial by ________________, and (am) (are) qualified and 
certified under Article 27(b) and sworn under Article 42(a) of the 
Uniform Code of Military Justice, (except that ________________.)  
(I have not) (No member of the defense has) acted in any manner 
that might tend to disqualify (me) (us) in this court.  (There is no 
IMC or civilian defense counsel in this case.)

	[Note: If it appears that any counsel may be disqualified, the military judge must decide the matter and take appropriate action.  SEE R.C.M. 901(d)(3).]

	[Note: Mark DC, ADC detailing letters, if any, as Appellate Exhibits at this point.]

		[Note:  If the accused is represented by individual military counsel, proceed as follows:]

(IMC):	(_____, I am qualified and certified under Article 27(b) and sworn under Article 42(a) of the Uniform Code of Military Justice.  I have not acted in any manner that might tend to disqualify me in this court.)

	[Note: Mark IMC detailing letter, if any, as an Appellate Exhibit at this point.]

	[Note:  Oath for military counsel:  “Do you swear or affirm that you will faithfully perform all the duties of (trial) (assistant trial) (defense) (associate defense) (assistant defense) counsel in the case now in hearing, so help you God?”]

	[Note:  If the accused is represented by civilian counsel, proceed as follows:]

(MJ):		(________________ (CC), please state for the record your full 
name, legal qualifications, and business address.)

(CIV):	(Name, qualifications, address – including a statement that they are a member of the highest court of the state(s) in which he/she is admitted.)

[Note:  Mark notice of appearance as an appellate exhibit.  Swear in all civilian counsel even if previously Art. 27(b) qualified.]    

[Oath for civilian counsel:  “Do you _____________ swear or affirm that you will faithfully perform all of the duties of individual civilian counsel in the case now in hearing, (so help you God?)”]

Counsel Rights.

MJ:	All counsel appear to have the requisite qualifications, and all personnel required to be sworn have been sworn.
MJ:	___________, you have the right to be represented by ___________, your detailed military defense counsel.  (He) (She) is provided to you at no expense to you.
You also have the right to request that a different military lawyer, known as individual military counsel, represent you.  If the person you request is reasonably available, and the detailing authority approves, then this individual military counsel would be appointed to represent you free of charge.
If your request for this other military lawyer were granted, however, you would not have the right to keep the services of your detailed defense counsel because you are entitled only to one military lawyer.  You may ask to keep your detailed counsel, but your request would not have to be granted.
In addition, you have the right to be represented by a civilian lawyer.  A civilian lawyer would have to be provided by you at no expense to the government.
If you are represented by a civilian lawyer, you can also keep your military lawyer on the case to assist your civilian lawyer, or you could excuse your military lawyer and be represented only by your civilian lawyer.  Do you understand that?
ACC:		____________.

MJ:		[To Defense Counsel]  __________, do you perceive any actual
or apparent conflicts of interest in your representation of the accused?

DC:		____________.

[Note:  Inquire fully into any matters raised by defense counsel and resolve the issue by either (1) obtaining a knowing and informed waiver of the conflict by the accused or (2) determining the accused’s desires with respect to obtaining conflict-free counsel.  See §2-7-3 of section 7 of this guide for a suggested inquiry.  DO NOT EXCUSE DEFENSE COUNSEL UNTIL A SUBSTITUTE HAS BEEN DETAILED.  SEE RCM 506]

MJ:		[To Accused]    _____________________, do you have any 
questions about your rights to counsel?

ACC:		____________.

MJ:		Whom do you want to represent you?

ACC:		____________.

MJ:		Have you ever been represented by any other attorney in regard to 
(this) (these) charge(s)?

ACC:		____________.

[Note:  If yes, ensure the attorney has been released by the accused or properly relieved.  If available, obtain a copy of any release signed by the accused and include it in the Record as an appellate exhibit.]

[Note:  If the accused is represented by civilian counsel, proceed as follows:]

(MJ):		(When you are represented by civilian counsel at your own expense, 
you have the right to have (DC/IMC) present at trial to assist in 
your defense.  Do you want (DC/IMC) to remain as your associate 
defense counsel in this case?)

ACC:		____________.

(MJ):		[If no]  Do you expressly relieve (DC/IMC) from all duties 
associated with the defense of your case?

ACC:		____________.

		[Note:  If accused is represented by individual military counsel proceed as follows:]

(MJ):		(I note that _____________ was originally detailed as defense 
counsel in this case.  [To trial counsel:]  _________________, has 
the accused requested that ______________ remain as associate 
counsel?)

(TC):		____________.

(MJ):		____________, do you want to request that ______________(DC) 
remain as associate counsel?

[Note:  If it appears that any counsel may be disqualified, the military judge must decide the matter and take appropriate action.  SEE RCM 901(d)(3).]

	[Note:  If accused selected counsel by name before defense counsel was detailed, clarify that process for the record.  Ask questions of accused and counsel to ascertain pre-trial procedures.  Treat counsel as DDC or IMC as appropriate.]

[Note:  If two or more accused in a joint or common trial are represented by the same counsel, or by civilian counsel who are associated in the practice of law, the Military Judge must inquire into the matter.  SEE RCM 901(d)(4)(D).]


Military Judge.

MJ:	I have been detailed to this court by ___________, the (Chief Trial Judge) (Alternate Docketing Judge) of the Coast Guard.  I am certified in accordance with Article 26(b) [and (c)] and sworn in accordance with Article 42(a) of the Uniform Code of Military Justice.  I am not a witness or otherwise ineligible under Article 26(d).  I am not aware of any matters that would provide a basis for challenge.

[Note:  State on the record any circumstances that should be made known to counsel and the accused, e.g., sitting in companion cases, or at a previous trial of this accused, prior contacts with the convening authority, SJA, or counsel, etc.]

MJ:		(However, I do want the record to reflect that ______________.)  
Does either counsel want to ask me any questions or propose a 
challenge?

TC:		(responds)  

DC:		(responds)

			[Note: Mark military judge’s detailing letter, if any.]

R.C.M. 802 Conferences.

[Note:  Conferences:  Include matters agreed to orally or in writing.  See RCM 802(b).  This is also a good time to mark exhibits such as Court Order #1, judge and counsel detailing letters if not already done, and RCM 802 Conference memoranda.]

MJ:		(A) pretrial conference(s) was held (by telephone) on _________.  
In attendance were (the military judge), (trial counsel) (assistant 
trial counsel), (defense counsel), (assistant defense counsel), 
(associate defense counsel) (individual military counsel) (civilian defense counsel).  …

[Note:  Describe what was discussed, or mark the record of the conference as an appellate exhibit and insert it in the record at this point.  Summarize any agreement regarding the maximum potential sentence in a guilty plea case.]

MJ:		Does either counsel have anything to add to the record 
concerning the pretrial conference on (date)?  

[Note:  Repeat this process for each pretrial conference in the case.]


Form of Court.

MJ:		_____________, you have the right to be tried by a court consisting 
of at least (three) (five) members.  These members would be 
commissioned officers (for enlisted accused, continue as follows: 
unless you request that the court’s membership include enlisted 
personnel, in which case at least one-third of the total number of 
members would be enlisted personnel from a different unit.) 
If you want to be tried by a court-martial composed of 
members, two-thirds of the members, voting by secret written 
ballot, must concur in any finding of guilty.  And if you are found 
guilty, two-thirds of the members, again voting by secret written 
ballot, must concur in a sentence (unless the sentence includes 
confinement for a period in excess of 10 years, in which case three-
fourths of the members must agree.)

You also have the right to request to be tried by military judge alone.  If you request to be tried by military judge alone, and if I 
approve that request, then I alone would determine your guilt or 
innocence, and if I find you guilty, then I alone would determine an 
appropriate sentence.  Do you understand these options?

ACC:		____________.

MJ:		Have you discussed these choices with your counsel?

ACC:		____________.

MJ:		Do you request trial by members or trial by military judge alone?

ACC:		(responds)

[Note:  This next section of the script is only intended for use in a judge alone guilty plea by VTC.  A request for trial by military judge alone may be written or oral but must come personally from the accused.  A written request should be marked as an Appellate Exhibit and included in the record of trial.  Concerning action on the request, SEE RCM 903(c)(2).]

(MJ:)	(Is there a written request for trial by military judge alone?)  (I understand that requesting trial by military judge alone is one of the terms of the PTA in this case, is that correct?)

DC:		____________.

		[Note:  If so, Mark the request as an appellate exhibit and proceed as follows:]

(MJ:)		([To accused]  ______, do you have a copy of the request in front of you?)

ACC:		____________.

(MJ:)		(Is this your signature on this request?)

ACC:		____________.

(MJ:)	(I am (Captain)(Commander) ______________.  When you signed (your request) (the pretrial agreement) did you know that I would be the military judge?  (Now that you know that I am the military judge, do you want to change your decision?))

ACC:		____________.

(MJ:)		(If I approve your request for trial by me alone, you give up your 
right to a trial by a court-martial composed of members (including, if 
you were to request, enlisted members).  Do you still wish to 
request trial before me alone?)

ACC:		____________.

[Note:  SEE RCM 903(c)(2)(B) concerning approval or disapproval.  See also §2-7-9 of section 7 of this guide for an alternate inquiry.  SEE RCM 911 concerning assembly.]
				
		[Note:  If trial is to be with members:  Ask the following question.]

(MJ):		(Do you request enlisted members on your court?)

ACC:		____________.

[Note:  Mark a request for enlisted members, if written, as an Appellate Exhibit and insert it in the record.  The accused must affirmatively request enlisted members on the record either orally or in a personally-signed writing.]

(MJ):		(Appellate Exhibit ___ is a request for trial by members including 
enlisted members.  Is this your signature on this exhibit?)

(ACC):	(____________.)



Assembly – Trial by Military Judge Alone.

(MJ):		(Your request is approved.  This court-martial is assembled.  (Your 
request is disapproved because _________________.))

[Note:  If the MJ disapproves the request for trial by Military judge alone, the judge should develop the facts surrounding the denial, seek argument from counsel, and state the reasons for denying the request on the record.]	

Arraignment.

MJ:		The accused will now be arraigned.  Do all counsel and the 
accused have a copy of the charge(s) and specification(s)?

TC:		____________.

DC:		____________.

MJ:		Is the information contained on page 1 of the charge sheet(s) (and 
Additional Charge Sheet(s)) correct?

TC:		Yes (No), your honor.

MJ:	Trial Counsel, are there any corrections to the charge(s) or specification(s)?

TC:		___________.

MJ:		Trial Counsel, please state the general nature of the charges.

TC:		The general nature of the charge(s) in this case (is)(are) violation(s) 
of the Uniform Code of Military Justice:

MJ:		Does the defense desire the reading of the charge(s) and specification(s)?

DC:		(No) (Yes) your honor.  (The accused waives the reading of the 
charge(s) and specification(s).)

MJ:		_____________, do you understand the general nature of the 
charge(s) and specification(s) against you?

ACC:		____________.

MJ:		The original of the Charge Sheet(s) (and Additional Charge 
Sheet(s)) will be inserted in the record at this point.

Request for Pleas (Final act of Arraignment).

MJ:		____________, I ask you, how do you plead to the Charge(s) and 
Specification(s)?  Before I receive your pleas, any motion to 
dismiss any Charge or to grant other relief should be made.

[Note/Caution:  This language is specifically worded to ensure that the MJ completes the arraignment and stops the speedy trial clock.  Please do not modify it, even though it sounds a bit awkward.  The arraignment is not complete until the MJ actually calls upon the accused to plead.  RCM 904 Discussion.  

Language close to the above that doesn’t actually call upon the accused to enter pleas is not good enough!  U.S. v Edmond, 37 M.J. 787 (CGCMR 1993) at FN 1.  This can, obviously, be very important if the initial 39(a) session will be followed by an extended recess.]     

Motions.

DC:		The defense has (no) (the following) motions.  ( ___________.)

[Note:  SEE RCM’s 801(e) and 905-907 concerning motions.  Where factual issues are involved in determining a motion, the military judge shall state the essential findings in the record.  SEE RCM 905(d).  SEE RCM 908 and MJM 4.F if the Government elects to appeal.  Note the time on the record in the event the Government requests a continuance to appeal under Article 62 so that the 72 hour period may be accurately calculated.

Rulings on some Motions in Limine may be deferred.  SEE U.S. v. Helweg, 32 M.J. 129 (CMA 1991).  After any motions requiring rulings are disposed of, pleas are ordinarily entered.  SEE RCM 910.  Matters capable of decision without the entry of a plea should be disposed of at this point.  In the event that the military judge finds that charges are multiplicious for findings, the military judge should consider letting charges go forward for contingencies of proof or in case one of the charges is overturned on appeal.  The military judge should also resolve any problem areas discovered from an examination of the charge sheet, such as statute of limitations, expired enlistment, post-offense reenlistment, adequacy of pleadings to allege jurisdiction, multiplicious or duplicitous specifications, etc.]  


Pleas.

MJ:		Is the accused ready to enter pleas?

DC:		____________.

MJ:		The court will now receive the pleas of the accused.  The accused 
will stand and face the bench.

DC/ACC:	(The accused) (I) plead(s) _____________________.

MJ:		Please be seated.

[Note:  If there is any question as to the form of the pleas entered, the military judge should recite the pleas correctly for the accused and obtain the accused’s affirmation that those are, in fact, the accused’s pleas.]

[Note:  If a conditional plea is entered, it must be in writing and contain the consent of the Government.  SEE RCM 910(a)(2).  Approval of a conditional plea by the military judge should be deferred until after conducting the inquiry into voluntariness and providence.]


Go to section 2 (Guilty Plea – Judge Alone) if continuing via VTC.  

Go to other sections, as appropriate, after assembling the parties in one location if not continuing via VTC.



Sample enclosure to court order #1 in a guilty plea by VTC case.

Supplemental Procedures for the use of Video Teleconferencing (VTC):  U.S. v. xxxxxxxxx

1.  General. 
a. All the standard court rules, customs, and courtesies will be followed except those specifically suspended by the military judge to account for the use of VTC technology.  See Court Rules of Practice and Procedure Before Coast Guard General and Special Courts-Martial which were attached to Court Order #1 dated xxxxx. 
b. The trial will be conducted in two locations.  The accused, all counsel, court personnel, witnesses, and any spectators will be in __________.  The military judge will be in _________.  There may also be some spectators in ___________.
c. The trial will be conducted by VTC only when a clear audio and visual signal is being received at both locations.  The accused, all counsel, and witnesses must be able to see and hear the military judge at all times.  The military judge must be able to see and hear the accused, counsel, and any witnesses.  
d. The ___________ location shall be arranged to permit private, contemporaneous communications between the accused and his counsel.
e. Counsel will address all comments, arguments, etc. to the VTC screen at their location as if it were the bench in a traditional courtroom.   

2.  Lost or garbled VTC signal.
	a. In addition to the military judge and counsel, the court reporter and bailiff are tasked with monitoring the VTC signal and immediately notifying all other individuals at their location if there is a problem with the audio or video.	
b. An automatic recess will be taken if the VTC signal is lost or garbled.  The court reporter shall make the appropriate notation in the record and cease recording the court session.  Once the signal is restored, the military judge will call the court back into order.
	c. The trial counsel shall promptly notify the military judge if there are signal problems at the ________ location.  This may be done verbally if the audio signal is still active or by visual signal if only the sound is inoperative.   The exact nature of this visual “lost COMMS” signal shall be coordinated in a RCM 802 pretrial conference.   The trial counsel may also call the military judge at cell phone # ___________.          
d. The military judge will inform the parties if there is a problem with the audio or visual signal at his/her location.  The trial counsel shall provide a phone number for such notifications.  
e. A visual signal from the military judge may also indicate a need to interrupt the counsel or witness. 

3. Document handling.  
a. Counsel shall coordinate the pre-marking of all documents that they anticipate will be introduced into evidence as a prosecution, defense, or appellate exhibit.
b. Once the documents are pre-marked, they shall be sent to the address previously provided to the counsel.  The documents shall arrive by no later than _______ (Eastern) Time on ______________.  Part II of the Pretrial Agreement, and any other documents that the military judge should not see before trial, shall be separately packaged, sealed, and clearly marked.
c. During the trial, shorter documents may be faxed to __________ (or emailed to _________).  A recess will be required to retrieve the short documents that counsel neglected to pre-stage.

4. Specific modifications to the Rules of Court.
	a. Cell phones of the lead trial and defense counsel may be activated to the extent permitted by any local security regulations, but only as necessary to facilitate the lost communications procedures previously discussed.
	b. Personnel need not rise when the military judge “departs” the virtual courtroom.  
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