[GENERAL/SPECIAL] COURT-MARTIAL

UNITED STATES COAST GUARD

	UNITED STATES
v.

[NAME OF ACCUSED]
[RATE/RANK]     USCG


	
	MEMORANDUM

OF

PRETRIAL AGREEMENT

(Part I)



I, [NAME], the accused in a [general/special] court-martial, in exchange for good consideration and after thorough consultation with my defense counsel, offer to plead as follows:

The specific pleas of the accused must be listed clearly and concisely, and should reflect any modifications made to the original charge sheet, any renumbering of the original charges, and any pleas by exceptions and substitutions, and/or pleas to lesser-included offenses.  An accused may plead as follows:  guilty; not guilty to an offense as charged, but guilty of a named lesser included offense; guilty with exceptions, with or without substitutions; or not guilty.  R.C.M. 910(a).  Refer to Appendix 10 of the M.C.M. for examples.  
PLEAS OF THE ACCUSED

CHARGE








PLEAS
Charge I:  Violation of Article _____



GUILTY/NOT GUILTY
Specification____: 
Language of Spec.


GUILTY/NOT GUILTY
[** Examples of Pleas w/exceptions and substitutions**]
Spec __:
Unauthorized absence


Guilty, except for the words 
terminated by 



“terminated by apprehension”; apprehension.



of the excepted words, 
 




Not Guilty; of the Specification 






as excepted, Guilty.

Spec: __:
Between 22 Jun and 29

Guilty, except for the words




Jun 03, at an unknown

“unknown location”





location, wrongfully


substituting therefore the




use cocaine.



words “Norfolk, Virginia”;









of the excepted words, Not                                       






Guilty; of the substituted                                       






words, Guilty; of the                                            






Specification as excepted and                                    






substituted, Guilty.

Charge __: Violation of Art 123a
Not Guilty, but guilty of a violation of Article 134.

Spec __:
Uttering checks w/out


Not Guilty, but guilty to the




sufficient funds


LIO of dishonorable failure









to maintain funds.
In making this offer, I state that:

Note:   Each of the following paragraphs of the PTA should be numbered.  This facilitates the military judge’s inquiry by directing the accused to specific paragraphs.
1.  That I am satisfied with [NAME, Rank, Service], my defense counsel, in all respects and consider [him/her/them] qualified to represent me at this court-martial;

2.  That I am entering into this agreement freely and voluntarily.  Nobody has made any attempt to force or coerce me into making this agreement or into pleading guilty;

3.  That my counsel advised me of the meaning and effect of my guilty plea and I fully understand and comprehend its meaning and all its attendant effects, and consequences, including the possibility that I may be processed for an administrative discharge, even if all or part of the sentence, including any punitive discharge, is suspended or disapproved pursuant to this agreement or for any other reason;

4.  That my counsel advised me that an administrative discharge may result in an other than honorable characterization of service, and that I may therefore be deprived of virtually all veterans' benefits based upon my current period of active service, and that I may therefore expect to encounter substantial prejudice in civilian life in many situations; 

5.  That my counsel advised me that while 10 U.S.C. §858a, Article 58a, UCMJ authorizes automatic administrative reductions, Coast Guard Military Justice Manual, COMDTINST M5810.1E, ¶4.E.1 states that the Coast Guard, as a matter of policy, has decided not to effect automatic administrative reductions;
6.  That my counsel advised me that if the adjudged sentence includes either a punitive discharge and confinement, or confinement in excess of six months, whether the sentence is suspended or not, Article 58b, UCMJ requires the automatic imposition of forfeitures of [2/3 pay per month/all pay and allowances] due during any period of confinement, unless the convening authority takes action to limit or defer the automatic forfeitures.  Forfeitures, whether adjudged or automatic, take effect upon the convening authority’s action in this case or fourteen days after sentence is adjudged, whichever is earlier.  I understand that I may request in writing that the convening authority defer execution of forfeitures until the convening authority takes action in this case.  Additionally, I understand that if I am held in confinement beyond my end of active obligated service (EAOS) date, then I will not receive any pay or allowances by operation of law, regardless of the terms of this agreement;

7.  That my counsel has advised me that I may be placed on appellate leave in no pay status under the provisions of 10 U.S.C. § 876a, Article 76a,  UCMJ, notwithstanding any provision regarding forfeitures or fines in Part II of this agreement, if the sentence, as approved, includes an unsuspended punitive discharge; 
8.  This agreement (Parts I and II) constitutes all the conditions and understandings of both the government and me regarding the pleas in this case.  There are no other agreements, written or otherwise;

9.  I understand, and the sentence limitation portion of this agreement addresses, each of the following distinct parts of the sentence that may be adjudged in this case: (1) punitive discharge, (2) confinement and/or restraint, (3) forfeiture and/or fine, (4) reduction in pay grade, and (5) any other lawful punishment.  I understand that should the court award a sentence that is less, or a part thereof that is less, than that set forth and approved in this agreement, then the convening authority, according to law, may approve not more than the lesser sentence of each distinct part;

10.  I understand that I may withdraw any of my pleas of guilty at any time before they are actually accepted by the military judge.  I also understand that I may ask to withdraw any of my pleas of guilty after they have been accepted, but before sentence is announced, and the military judge may, at [his/her] discretion, permit me to do so;

11.  I understand that this pretrial agreement will become null and void, and the convening authority can withdraw from this agreement, in the event that:

(1) I fail to plead guilty as required by this agreement;
(2) The court refuses to accept any of my pleas of guilty;
(3) The court sets aside any of my pleas of guilty for whatever reason, including upon my request, before sentence is announced;

(4)  I fail to plead guilty as required by this agreement at a rehearing, should one occur.                                                                                                                                                       
12.  I understand that if this agreement becomes null and void, then my offer to plead guilty and enter into this agreement cannot be used against me in any way in determining whether I am guilty or not guilty of the charges alleged against me at this court-martial;

13.  That I fully understand that if I engage in misconduct after signing this pretrial agreement, I may forfeit the benefits of this agreement.  Misconduct means any act or failure to act that violates the Uniform Code of Military Justice or any act or failure to act by which I fail to comply with this agreement.  If I engage in misconduct at any time, between when I sign this pretrial agreement and the time that I complete the sentence approved by the convening authority, including any period of probation or period in which a sentence component is suspended, the convening authority will be able to act on this agreement based on that misconduct.  The action the convening authority may take on this agreement depends on when the convening authority acts, if [he/she] chooses to act, not on when the misconduct occurs, so long as the misconduct occurs within the time frame governed by this provision.  There are three periods of time during which the convening authority may act on this agreement based on my misconduct:  (1) from the time convening authority and I sign this pretrial agreement until the time the military judge accepts my pleas;  (2) from the time the military judge accepts my pleas until the convening authority takes [his/her] RCM 1107 action; and (3) from the time the convening authority takes [his/her] RCM 1107 action until I have completed serving my entire sentence (including any period of suspension or probation, if applicable) as finally approved and executed;

14.  That I understand that if, based on my misconduct, the convening authority acts on this agreement after [he/she] and I sign this pretrial agreement but before the military judge accepts my pleas, the convening authority may use such misconduct as grounds to unilaterally withdraw from this pretrial agreement. Should the convening authority do so, I understand that the pretrial agreement would thereby become null and void, and both I and the convening authority would be relieved of all obligations and responsibilities that either of us would have been required to meet by the terms of this pretrial agreement;

15.  That I further understand that if, based on my misconduct, the convening authority acts on this agreement after the time the military judge accepts my pleas but before the time the convening authority takes [his/her] RCM 1107 action, such misconduct may be the basis for setting aside the sentencing provisions of the pretrial agreement.  Before setting aside the sentencing provisions of this agreement, however, the convening authority shall afford me a hearing, substantially similar to the hearing required by Article 72, UCMJ, and the procedures based on the level of adjudged punishment set forth in RCM 1109(d), (e), (f), or (g), to determine whether the misconduct occurred and whether I committed the misconduct; and

16.  That I further understand that if based on my misconduct, the convening authority acts on this agreement after the time the convening authority takes [his/her] RCM 1107 action, but before I have completed serving the entire sentence (including any period of suspension or probation, if applicable) as finally approved and executed, the convening authority may, after compliance with the hearing procedures set forth in RCM 1109, vacate any periods of suspension agreed to in this pretrial agreement or as otherwise approved by the convening authority;

Specially Negotiated Provisions.

The following list sets forth common specially negotiated provisions.  Courts have upheld these terms as lawful,  except where noted.  If a term other than one discussed below is inserted into an agreement, the agreement should state which party proposed the term.  Certain terms, such as an agreement to enter a rehabilitation program or waive specific pretrial motions, are more likely to be upheld if proposed by the defense.

Practice Note:  It is important to ensure that the convening authority has the ability to perform the promises made in the specially negotiated provisions.  See e.g., United States v. Perron, 58 M.J. 78 (C.A.A.F. 2003).  For example, while the convening authority initially designates the place of confinement(see R.C.M. 1107(f)(4)(C)), the Navy frequently transfers prisoners after initial confinement for administrative reasons.  Therefore, a convening authority should not guarantee a specific place of confinement.  

Specially Negotiated Provisions.

As consideration for this agreement, and after having fully discussed the issue with my defense counsel:
[**Elect trial by Military Judge alone**]

I agree to request trial and sentencing by military judge alone, and waive my right to a trial by members, including enlisted members.

[**Article 32 Waiver as part of agreement/GCM only**]

I agree to waive my right to a pretrial investigation under 10 U.S.C. § 832, Article 32, UCMJ. I fully understand the nature and purpose of an Article 32pretrial investigation, and the rights that I would have at such a hearing. I understand that upon acceptance of this agreement, the charge[s] and specification[s] may be referred to trial by general court-martial without an Article 32investigation or hearing.
[** Bareback Specials – an example is included in the sentence appendix, it is preferred that such provisions are not in the first part of the PTA**]

[** Withdraw language to which accused pled Not Guilty**]
    
I understand and agree that, in return for my plea[s] of guilty, and following the military judge's acceptance of my plea[s], the convening authority will withdraw the language [and/or] charges and specifications to which I have pled not guilty.  Upon announcement of the findings by the military judge, the withdrawn language [and/or charges] and specifications will be dismissed [with/without prejudice] by the convening authority. 

[**Government going forward on not guilty pleas**]


I understand and agree that the Government may go forward on the charges [and/or] language to which I have entered pleas of not guilty.

[** Waive Administrative Discharge Board**]
To the extent, if any, the Commandant of the Coast Guard has, through the Coast Guard Military Separations Manual, COMDTINST M1000.4, provided me a right to a hearing before an administrative discharge board, I agree to waive my right to a hearing before an administrative discharge board, doing so with full understanding of the consequences of waiving such a board, as explained by defense counsel.  I understand that any administrative discharge will be characterized in accordance with service regulations, and may be under other than honorable conditions.  I will submit a written waiver to the convening authority, upon request.

[**RESTITUTION: Select from one of the following 3 paragraphs**]
[**1.  Has means to make restitution prior to date of trial**]
I agree to make restitution by [cashier’s check/money order] in the amount of $[______], made payable to the economic victim of my misconduct, [Name(s) of Victim(s)], prior to the date of trial and understand that my paying restitution to the victim is a material term of this agreement.  I expressly represent that I will have the economic means to make restitution prior to the date of trial.  The [cashier’s check/money order] will be delivered to the trial counsel at least one day prior to the date of trial.  I fully understand that failure on my part to meet this obligation may serve as the basis for the convening authority to withdraw from this agreement, rendering it null and void, or may serve as the basis for the convening authority to vacate any or all previously suspended portions of my sentence, causing me to have to serve that previously suspended sentence.
[OR]
[**2.  Will have means to make restitution prior to a certain date**]
I agree to make restitution by [cashier’s check/money order] in the amount of $[______], made payable to the economic victim of my misconduct, [Names(s) of Victim(s)] by [DD Month YYYY].  I expressly represent that I will have the economic means to make restitution by [DD Month YYYY] and understand that my paying restitution to the victim is a material term of this agreement.  The [cashier’s check/money order] will be delivered to the trial counsel or staff judge advocate on or before that date.  I fully understand that failure on my part to meet this obligation may serve as the basis for the convening authority to withdraw from this agreement, rendering it null and void, or may serve as the basis for the convening authority to vacate any or all previously suspended portions of my sentence, causing me to have to serve that previously suspended sentence. 

[OR]
[**3.  Make restitution in installments**]
I agree to make restitution in the amount of $[______], to the economic victim of my misconduct, [Name(s) of Victim(s)], by [DD Month YYYY].  I expressly represent that I will have the economic means to make full restitution by [DD Month YYYY] and understand that my paying restitution to the victim is a material term of this agreement.  I will provide the trial counsel or staff judge advocate with a [cashier’s check/money order] made payable to [Name(s) of Victim(s)], no later than the second working day following the payday on the 1st and 15th of each month, in the amount of [$______].  These partial payments will begin on [DD Month YYYY] and will be completed by [DD Month YYYY]. I fully understand that failure on my part to meet this obligation may serve as the basis for the convening authority to withdraw from this agreement, rendering it null and void, or may serve as the basis for the convening authority to vacate any or all previously suspended portions of my sentence, causing me to have to serve that previously suspended sentence. 

[**Testify W/Grant of Immunity in another case**]
If I am provided a grant of testimonial immunity, I agree to testify truthfully if called as a witness in the case of [United States v.            ].  I further agree to fully and truthfully cooperate in the court-martial process, to include interviews with appropriate law enforcement authorities and the trial and defense counsel involved in the case, as well as any other reasonable request made of me.

[**Testify W/O Grant of Immunity in another case**]
Even if I am not provided a grant of testimonial immunity, I agree to testify truthfully if called as a witness in the case of [United States v.            ].  I further agree to fully and truthfully cooperate in the court-martial process, to include interviews with appropriate law enforcement authorities and the trial and defense counsel involved in the case, as well as any other reasonable request made of me.

[**Stipulation of Fact**]

I agree to enter into a stipulation of fact, which describes the facts and circumstances surrounding the offenses to which I am pleading guilty.  I understand that the failure of the parties to reach a mutually agreed upon stipulation of fact may result in either side withdrawing from this agreement.  I further agree not to object to the mutually agreed upon stipulation’s admission during the providence inquiry or during the pre-sentencing proceeding.

[**Witness Considerations**]
[**Call certain witnesses only**]

I intend to request the presence of [________________] [as a witness/as witnesses] at my court-martial.  Provided that the convening authority agrees to produce these witnesses, I will not request any other witnesses.  This provision has not interfered with my selection of witnesses or in presenting a [defense/case in extenuation and mitigation].  

[**Call no witness or call only local witnesses**]

I agree not to request the presence of any witness located [out of the area/outside a 100-mile radius of________].  This provision does not interfere with my ability to present an effective [defense/case in extenuation and mitigation].  I intend to use alternative means to present this material.  [The government specifically agrees not to object to the admission into evidence of written statements in extenuation and mitigation from witnesses located (out of the area)(outside a 100-mile radius of________]. 

[**Stipulation of Expected Testimony**]

I agree to stipulate to the testimony of the following witness[s]:[_________________].  I understand that the stipulation does not admit the truth of the testimony, which may be attacked, contradicted or explained in the same way as any other testimony.

[**Trial Date Consideration**]

I agree, and am fully prepared, to go to trial and offer to go to trial no later than [_______].  I understand that I will not be deemed to have breached this agreement if the judiciary cannot schedule my trial by this specific date.  

[**Agreement to Waive Certain Motions**]
I agree not to raise a motion pursuant to R.C.M. [_____] to  [____________].  I have not been compelled to waive my right to counsel, my right to due process, the right to challenge the jurisdiction of the court-martial, the right to a speedy trial, the right to raise the issue of unlawful command influence, or any other motion that cannot be waived.

[** Agreement Not to Object to Evidence Offered **]

I [and the Government] agree not to object to [service record documents, chain-of-custody documents, lab reports, etc] being offered into evidence on the [merits/in sentencing] on the basis of [hearsay, authenticity, etc.].

[** Conditional Plea(s) -- Only for Case Dispositive Issues **]

I agree, upon written consent of the Government and approval of the military judge, to enter a conditional plea of guilty in writing as to [list applicable Charges and Specifications], preserving the right, on further review or appeal, to review of any adverse determination on my motion [specify nature of the motion].  I understand that if I prevail on further review or appeal, I will be allowed to withdraw my conditional plea[s] of guilty in accordance with R.C.M. 910(a)(2).

[** Confessional Stipulation **]

I agree to enter into a confessional stipulation of fact in writing as to all elements of [list applicable Charge(s) and Specification(s)] to which I have entered pleas of not guilty.  I understand that a confessional stipulation is tantamount to a guilty plea when it establishes directly, or by reasonable inference, every element of a charged offense and when I and my counsel do not present any evidence to contest any potential remaining issue[s] on the merits of my case.  I also understand that this confessional stipulation will relieve the Government and the trial counsel of the burden of proving my guilt beyond a reasonable doubt as to this charge this [Charge and Specification/ these Charges and Specifications] and that I may be found guilty of [this offense/these offenses] based solely upon this stipulation and be subjected to the punishment[s] authorized for [it/them].

[**Pleading to Charge Requiring Sex Offender Registration**]


I have discussed with my attorney, [name], the requirement that I must register as a sex offender if my guilty plea is accepted or if I am found guilty in court.  I understand that I will be required to register as a sex offender with the state and/or local government where I reside regardless of whether I remain in the Coast Guard or if I am separated. My counsel has informed me that registration as a sex offender is accessible by the public, and I understand that I may encounter substantial prejudice from being classified as a sex offender. After discussing these requirements and the potential adverse consequences of registering as a sex offender, I believe that pleading guilty is in my best interest, and I do so voluntarily and without any coercion.

By my signature below I acknowledge that I have read this agreement completely, discussed it with my counsel, understand it in all respects, and am prepared to abide by its terms.

___________    _________________________________________________


 Date   

  [Rate/Rank, Name, Service], Accused

___________
  __________________________________________________
          
          Date

 [Rank, Name, Service], Defense Counsel

The foregoing pretrial agreement is approved, including the sentence limitation portion of this agreement.

___________    _________________________________________________

      Date

 [Rank, Name, Service of Convening Authority]



[Title of Convening Authority]
[GENERAL/SPECIAL] COURT-MARTIAL

UNITED STATES COAST GUARD

	UNITED STATES
v.

[NAME OF ACCUSED]
[RATE/RANK]     USCG


	
	MEMORANDUM

OF

PRETRIAL AGREEMENT:

(Part II)

MAXIMUM SENTENCE APPENDIX


The Sentence Limitation Portion
PARAGRAPH 1. Punitive Discharge    

1.  Punitive Discharge:  May be approved as adjudged.  Should a punitive discharge be adjudged, this provision constitutes my request to be placed on voluntary appellate leave in accordance with Military Assignments and Authorized Absences, COMDTINST M1000.8, ¶2.A.21.  I shall advise my commanding officer of my current mailing address, which I understand will be used to serve or attempt to serve the staff judge advocate's recommendation and the convening authority's action.  I further understand that if I fail to advise my commanding officer of my current mailing address, my voluntary appellate leave status may be terminated and I will be ordered to return to duty.  [select one of the following:  Because I have no accrued leave, I will be in a leave without pay status. OR Because I have accrued leave, I understand I may choose to:  (a) receive pay and allowances during the period of accrued leave and then continue on unpaid voluntary appellate leave; or (b) receive payment for the accrued leave, as of the day the voluntary appellate leave begins, and serve the entire period of the voluntary appellate leave in a leave without pay status.]  
[OR – Mitigate DD to BCD – GCMs only]
1.  Punitive Discharge:  May be approved as adjudged.  However, if a dishonorable discharge is adjudged, the convening authority agrees to mitigate the dishonorable discharge to a bad conduct discharge.  Should a punitive discharge be adjudged, this provision constitutes my request to be placed on voluntary appellate leave in accordance with Military Assignments and Authorized Absences, COMDTINST M1000.8, ¶2.A.21.  I shall advise my commanding officer of my current mailing address, which I understand will be used to serve or attempt to serve the staff judge advocate's recommendation and the convening authority's action.  I further understand that if I fail to advise my commanding officer of my current mailing address, my voluntary appellate leave status may be terminated and I will be ordered to return to duty.  [select one of the following:  Because I have no accrued leave, I will be in a leave without pay status. OR Because I have accrued leave, I understand I may choose to:  (a) receive pay and allowances during the period of accrued leave and then continue on unpaid voluntary appellate leave; or (b) receive payment for the accrued leave, as of the day the voluntary appellate leave begins, and serve the entire period of the voluntary appellate leave in a leave without pay status.]  
[OR – Disapprove any punitive discharge]
1.  Punitive Discharge:  If adjudged, any punitive discharge will be disapproved.

[OR – Suspend the discharge] 
1.  Punitive Discharge:  May be approved as adjudged.  However, if a punitive discharge is adjudged, it will be suspended for a period of [ ________] months from the date of the convening authority's action, at which time, unless sooner vacated, the suspended punitive discharge will be remitted without further action.

[OR – Suspend the discharge until EAOS]
1.  Punitive Discharge:  May be approved as adjudged.  However, if a punitive discharge is adjudged, it will be suspended until the accused's end of obligated service, at which time, unless sooner vacated, the suspended punitive discharge will be remitted without further action.

[OR – Suspend discharge until ADSEP completed]
1.  Punitive Discharge: May be approved as adjudged.  However, if the accused voluntarily waives his right to an administrative separation proceeding, the punitive discharge will be suspended until the administrative separation process is completed and the accused has received [his/her] DD 214, at which time, unless sooner vacated, the suspended punitive discharge will be remitted without further action.  

[PARAGRAPH 2: Confinement]
2.  Confinement:  May be approved as adjudged.

[OR – Disapprove Confinement]
2. Confinement:  If adjudged, any confinement will be disapproved.

[OR – Place a cap on confinement with the excess disapproved]


2.  Confinement:  If adjudged, any confinement in excess of[ ____ ][days/months/years] will be disapproved.

[OR – Place a cap on confinement with the excess suspended (“Lamb Clause”)]
2.  Confinement:  May be approved as adjudged.  However, the execution of all confinement in excess of [____] [days/months/years] will be suspended.   The period of suspension will end [____] [days/months/years] from the date accused is released from confinement, at which time, unless sooner vacated, the suspended portion will be remitted without further action.  This agreement constitutes my request for, and the convening authority's approval of, deferment of all confinement to be suspended pursuant to the terms of this agreement.  The period of deferment will run from the date the confinement is adjudged until the date the convening authority acts on the sentence.

 [OR – Confinement contingent on whether a punitive discharge is adjudged]
2.  Confinement:  If a punitive discharge is adjudged, confinement may be approved as adjudged.  However, the execution of all confinement in excess of [___] [days/months/years] will be suspended.  The period of suspension will end [____] [days/months/years] from the date accused is released from confinement, at which time, unless sooner vacated, the suspended portion will be remitted without further action.  This Agreement constitutes my request for, and the convening authority's approval of, deferment of all confinement to be suspended pursuant to the terms of this Agreement.  The period of deferment will run from the date the confinement is adjudged until the date the convening authority acts on the sentence.  If a punitive discharge is not adjudged, confinement may be approved as adjudged.  

 [Paragraph 3.  Forfeitures and Fines]

3.  Forfeitures or Fines: May be approved as adjudged.

[Or - Disapproval all adjudged and defer/waive all automatic]



a.  Adjudged Forfeitures: All adjudged forfeitures will be deferred and disapproved.  This agreement constitutes the accused’s request for and the convening authority’s approval of deferment of adjudged forfeitures. 
b.  Automatic Forfeitures: Automatic forfeitures [in the amount of $_____ per month] will be deferred provided that the accused establishes and maintains a dependent’s allotment in the total amount of this deferral during the entire period of deferment.  This agreement constitutes the accused's request for, and the convening authority's approval of, deferment of automatic forfeitures [in the amount of $______ per month]pursuant to 10 U.S.C. § 858b, Article 58b(a)(1), UCMJ.  The period of deferment will run from the date automatic forfeitures would otherwise become effective under Article 58b(a)(1), UCMJ, until the date the convening authority acts on the sentence.  Further, this agreement constitutes the accused's request for, and the convening authority's approval of, waiver of automatic forfeitures [in the amount of $ ____ per month].  The period of waiver will run from the date the convening authority takes action on the sentence for six months. The waived forfeitures shall be paid to [__________], who is my dependent.



c.  Fines:  If adjudged, the fine will be disapproved.

[OR - Suspend adjudged and defer/waive automatic]

a.  Adjudged Forfeitures: May be approved as adjudged, however adjudged forfeitures [in the amount of $_____ pay per month for ____ months] will be suspended for [_______] months from the date of the convening authority's action, at which time, unless sooner vacated, all suspended adjudged forfeitures will be remitted without further action.  This agreement constitutes the accused's request for, and the convening authority's approval of, deferment of adjudged forfeitures [in the amount of $_____ pay per month for _____ months], which are to be suspended pursuant to the terms of this agreement and would otherwise become effective under 10 U.S.C. §857, Article 57(a)(1), UCMJ.  The period of deferment will run from the date adjudged forfeitures would otherwise become effective until the date of the convening authority's action.

b.  Automatic Forfeitures: Automatic forfeitures [in the amount of $ ____ per month] will be deferred provided that the accused establishes and maintains a dependent’s allotment in the total amount of this deferral during the entire period of deferment.  This Agreement constitutes the accused's request for, and the convening authority's approval of, deferment of automatic forfeitures [in the amount of $ _____ per month] pursuant to 10 U.S.C. § 858, Article 58b(a)(1), UCMJ.  The period of deferment will run from the date automatic forfeitures would otherwise become effective under Article 58b(a)(1), UCMJ, until the date the convening authority acts on the sentence.  Further, this agreement constitutes the accused's request for, and the convening authority's approval of, waiver of automatic forfeitures [in the amount of $ ____ per month].  The period of waiver will run from the date of the convening authority’s action.  The waived forfeitures shall be paid to[__________], who is my dependent.

c.  Fines: May be approved as adjudged; however, the adjudged fine will be suspended for [____] months from the date of the convening authority's action, at which time, unless sooner vacated, the suspended portion of the fine will be remitted without further action.

[OR - fine will be mitigated to forfeitures]


Fines:  May be approved as adjudged; however, the adjudged fine will be mitigated to forfeitures, which the accused shall pay in the amount of $[________] pay per month [note: cannot be more than 2/3rds pay per month if SPCM] for [_____] months [until the entire amount of the originally adjudged fine has been satisfied].

[Reduction]

4.  Reduction:  May be approved as adjudged.
[OR - Disapprove adjudged]

4.  Reduction:  May be approved as adjudged, however, any adjudged reduction below the pay grade of [E-____] will be disapproved.

[OR - Suspend adjudged]

4.  Reduction:  

a.  Adjudged Reduction:  May be approved as adjudged; however, any adjudged reduction [below pay grade ____] will be suspended for [_______] months from the date of the convening authority's action, at which time, unless sooner vacated, the suspended reduction will be remitted without further action.  This Agreement constitutes the accused' request for, and the convening authority's approval of, deferment of that adjudged reduction which is to be suspended pursuant to the terms of this Agreement.  The period of deferment will run from the date the adjudged reduction would otherwise become effective until the date of the convening authority's action.

[Other lawful punishments]
5.  Other lawful punishments:  May be approved as adjudged.  

[OR – Disapprove other lawful punishments]
5.  Other lawful punishments:  If adjudged, any other lawful punishment will be disapproved.

[OR - Suspend other lawful punishments]

5.  Other lawful punishments:  May be approved as adjudged, however any [fine, restriction, hard labor without confinement, etc.] will be suspended for [_______] months from the date of the convening authority’s action, at which time, unless sooner vacated, the suspended portion will be remitted without further action.

[Bareback Special Provision – Special Courts-Martial only]

The only consideration that I will receive under this agreement is the referral of the charges and specifications in my case to a special court-martial vice a general court-martial.  All punishment may be approved as adjudged.
___________    _________________________________________________


 Date   

  [Rate/Rank, Name, Service], Accused

___________
  __________________________________________________
          
          Date

 [Rank, Name, Service], Defense Counsel

The foregoing pretrial agreement is approved.

___________    _________________________________________________

      Date

 [Rank, Name, Service of Convening Authority]




[Title of Convening Authority]

ANNOTATION

1.  This provision is helpful because it assures the military judge that the accused is satisfied he has received competent advice in negotiating and drafting the agreement and is effective in countering an appellate claim of ineffective assistance of counsel.





2.  This provision expresses the voluntary nature of the agreement.  Appellant's agreement to plead guilty must be both voluntary and intelligent.  R.C.M. 705(c)(1)(a).  See also, e.g., �HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=509&SerialNum=1994174337&FindType=Y&AP=&RS=WLW4.05&VR=2.0&FN=_top&SV=Split&MT=MaritimeLaw&UTid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&RLT=CLID_FQRLT3924186"�United States v. Burnell, 40 M.J. 175, 176 (C.M.A. 1994)�.  Voluntariness necessarily implies an accused must be free to accept or reject any offer made by the Government, and not be induced by threats, improper harassment, misrepresentation, or promises that are by their nature improper as having no proper relationship to the prosecutor's business."  Burnell, 40 M.J. at 176.  An intelligent plea generally requires that an accused fully understands the impact of his plea and the rights he is waiving by entering a plea of guilty.  R.C.M 910(c).  Language stating that the offer to plead guilty originated with the defense is not required.  R.C.M. 705(d).  The accused, defense counsel, trial counsel, the SJA, or the convening authority may initiate negotiation.  Id.  Nevertheless, such language may be included where the pretrial agreement contains a novel provision that could be seen as contrary to public policy, as appellate courts may be more likely to uphold such a provision if it originated with the defense.


4.  These provisions establish that the accused clearly understands the full effect of his or her guilty plea.  A plea is not provident if the collateral consequences are major and the appellant's misunderstanding of the consequences (a) results foreseeably and almost inexorably from the language of a pretrial agreement;  (b) is induced by the trial judge's comments during the providence inquiry;  or (c) is made readily apparent to the judge, who nonetheless fails to correct that misunderstanding.  �HYPERLINK "http://web2.westlaw.com/find/default.wl?cite=56+M.J.+271&rs=WLW12.01&vr=2.0&rp=%2ffind%2fdefault.wl&utid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&fn=_top&mt=MaritimeLaw&sv=Split"�United States v. Smith�, 56 M.J. 271, 273 (C.A.A.F. 2002).


5.  This provision explicitly states the Coast Guard’s policy regarding administrative reductions.  See Coast Guard Military Justice Manual, COMDTINST M5810.1E, ¶4.E.1 (“[t]he administrative action of automatic reduction to the lowest enlisted pay grade authorized under Article 58a, UCMJ, shall as a matter of policy not be effected in the Coast Guard”).  It is important to include this provision to avoid ambiguity and possible oversight by other service counsel and military judges since administrative reductions are common in the other services.





6.  This provision explains the operation of adjudged and automatic forfeitures.  It also clarifies that the accused will not receive any pay if confined beyond his EAOS.  This prevents any misunderstanding over pay issues, which can render a plea improvident.  See �HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=509&SerialNum=2003154713&FindType=Y&AP=&RS=WLW4.05&VR=2.0&FN=_top&SV=Split&MT=MaritimeLaw&UTid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&RLT=CLID_FQRLT5655186"�United States v. Perron, 53 M.J. 773 (C.G. Ct. Crim. App. 2000)�.  For a special court-martial, the applicable amount of forfeitures is 2/3 pay; for a general court-martial, total forfeitures apply.  


7.  This provision places the accused on notice that he or she could be placed in a no-pay status following trial.  As with the above paragraph, this prevents any misunderstanding over pay issues.


8.  This provision indicates that the language of the pretrial agreement constitutes the entire agreement between the parties and that there are no sub rosa agreements.  All terms, conditions, and promises between the parties must be in writing.  R.C.M. 705(d)(2).  The military judge must ensure that the pretrial agreement encompasses all the understandings of the parties.  �HYPERLINK "http://web2.westlaw.com/find/default.wl?DocName=1+M%2EJ%2E+453&Findtype=5&SerialNum=1976190745&CaseCite=23+M%2EJ%2E+305&RS=WLW4.05&VR=2.0&SV=Split&FN=_top&MT=MaritimeLaw&UTid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&RLT=CLID_FQRLT101186"�United States v Green, 1 M.J. 453, 456 (C.M.A. 1976)�.


9.  This provision communicates the accused’s understanding about the potential sentence components that may be limited by the agreement.  Each category should be addressed.  See �HYPERLINK "http://web2.westlaw.com/find/default.wl?SerialNum=1985147004&FindType=Y&AP=&RS=WLW4.05&VR=2.0&FN=_top&SV=Split&MT=MaritimeLaw&UTid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&RLT=CLID_FQRLT1120186"�United States v. Edwards, 20 M.J. 439, 439 (C.M.A. 1985)� (a fine could not be imposed where the pretrial agreement did not expressly state that a fine could be imposed.)  Although “other lawful punishment” is rarely imposed and do not appear to be a fertile source of appellate litigation, it should be addressed.  If such a punishment is likely or of concern to an accused, the agreement should explicitly state what will and will not be approved. 


This language operates to impose a limit on each divisible portion of the sentence.  A sentence limitation in a pretrial agreement may operate in one of two ways, depending upon the intent of the parties:  (1) a limit on each divisible portion of the sentence; or (2) a limit only on the overall severity of the sentence.  �HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=509&SerialNum=1983119523&FindType=Y&AP=&RS=WLW4.05&VR=2.0&FN=_top&SV=Split&MT=MaritimeLaw&UTid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&RLT=CLID_FQRLT2922186"�United States v. Sparks, 15 M.J. 895, 895 (A.C.M.R. 1983)�.  For example, if a convening authority agrees to disapprove any sentence in excess of a BCD and six months of confinement and the accused is sentenced to twelve months of confinement but no BCD, under the first approach the convening authority could approve only six months of confinement.  Under the second approach, however, he could approve twelve months of confinement because, by law, twelve months of confinement is less severe than a BCD.  See �HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=509&SerialNum=1998174006&FindType=Y&AP=&RS=WLW4.05&VR=2.0&FN=_top&SV=Split&MT=MaritimeLaw&UTid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&RLT=CLID_FQRLT3523186"�Frazier v. McGowan, 48 M.J. 828 (C.G. Ct. Crim. App. 1998)�.  There is nothing inappropriate about drafting a pretrial agreement so that it operates only as a cap on the overall sentence.  However, given the uncertain application of this concept and the potential for misunderstanding, the intent to do so must be clearly stated.  The following language is recommended:


I understand, and the sentence limitation portion of this agreement addresses, each of the following distinct parts of the sentence that may be adjudged in this case: (1) punitive discharge, (2) confinement and/or restraint, (3) forfeiture and/or fine, (4) reduction in pay grade, and (5) any other lawful punishment.  I further understand that, for purposes of this agreement, the sentence is to be considered as a whole and that nothing in this agreement shall preclude the convening authority from exercising the independent powers to commute, mitigate, or otherwise change any or all of the sentence, so long as the severity of the whole adjudged sentence is not increased thereby and so long as the convening authority does not by the action exceed the total agreed or adjudged sentence, whichever is less.


10.  This provision restates R.C.M. 705(d)(4)(A).  It effectively counters an argument on appeal that the accused desired to change his plea to not guilty, but thought the guilty plea was irrevocable.


11.  This provision recites the obligations of the accused to perform under the agreement.  The agreement will be null and void regardless of why the convening authority or the accused withdraws.  Note, however, that a convening authority may not be able to withdraw if there has been detrimental reliance or substantial performance by an accused.  See �HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=509&SerialNum=1999221604&FindType=Y&AP=&RS=WLW4.05&VR=2.0&FN=_top&SV=Split&MT=MaritimeLaw&UTid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&RLT=CLID_FQRLT4424186"�United States v. Penister, 25 M.J. 148 (C.M.A. 1987)�.  See discussion at paragraph 15, below.


12.  This provision restates M.R.E. 410 to ensure that the accused will be unsuccessful arguing on appeal that he wanted to withdraw from the agreement but did not feel comfortable doing so because he thought the agreement would be used against him in some way.  


14.  The convening authority does not have unfettered discretion to unilaterally withdraw from a PTA before trial.  A convening authority will generally be bound by an agreement once an accused relied upon the agreement and performed some affirmative act or omission amounting to detrimental reliance.  See generally �HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=509&SerialNum=1999221604&FindType=Y&AP=&RS=WLW4.05&VR=2.0&FN=_top&SV=Split&MT=MaritimeLaw&UTid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&RLT=CLID_FQRLT4424186"�United States v. Villareal, 52 M.J. 27 (C.A.A.F. 1999)�; �HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=509&SerialNum=1987158296&FindType=Y&AP=&RS=WLW4.05&VR=2.0&FN=_top&SV=Split&MT=MaritimeLaw&UTid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&RLT=CLID_FQRLT4428186"�United States v. Manley, 25 M.J. 346 (C.M.A. 1987)�; �HYPERLINK "http://web2.westlaw.com/find/default.wl?cite=25+M.J.+148&rs=WLW12.01&vr=2.0&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&mt=58"�United States v. Penister, 25 M.J. 148 (C.M.A. 1987)�; see also, �HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=1603&SerialNum=0287790466&FindType=Y&AP=&RS=WLW4.05&VR=2.0&FN=_top&SV=Split&MT=MaritimeLaw&UTid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&RLT=CLID_FQRLT5943186"�Major Mary M. Foreman, Let’s Make a Deal!  The Development of Pretrial Agreements in Military Criminal Justice Practice, 170 Mil. L. Rev. 53, 99–105� (2001).


Practice Note:  The precise process involved when a convening authority decides that withdrawal is appropriate is not well defined.  It appears that a reasonable approach is for the convening authority to make a determination to withdraw and convey, in writing to the accused, the decision to withdraw.  The burden is then on the accused to move for appropriate relief.  See �HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=509&FindType=Y&FN=%5Ftop&MT=MaritimeLaw&RS=WLW4%2E05&SerialNum=1999221604&Service=Find&strRecreate=yes&SV=Split&UTid=%7B802F11E4%2D0F39%2D4880%2D9E2A%2DA4F0BF2BAD76%7D&VR=2%2E0"�Villareal, 52 M.J. at 29�; R.C.M. 705(b)(2)(C) (discussion).  The burden then shifts to the Government to prove by a preponderance of the evidence that there was a material breach of the agreement.  See �HYPERLINK "http://web2.westlaw.com/find/default.wl?DocName=58M%2EJ%2E715&SerialNum=2003357566&FindType=0&CaseCite=58+M%2EJ%2E+715&CaseSerial=2003357566&AP=&RS=WLW4.05&VR=2.0&SV=Split&MT=MaritimeLaw&UTid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&FN=_top&RLT=CLID"�United States v. Bulla, 58 M.J. 715, 718 n.3 (C.G. Ct. Crim. App. 2003)�.


15.  These provisions addresses how misconduct by the accused that occurs after signing the pretrial agreement, or after trial but before the convening authority’s action is taken, will impact the agreement.  The procedural rules associated with vacating a suspended sentence (see R.C.M. 1109 and Article 72, UCMJ) apply under these circumstances (see R.C.M. 705(c)(2)(D)), in order to satisfy due process requirements.  �HYPERLINK "http://web2.westlaw.com/find/default.wl?DocName=58M%2EJ%2E715&SerialNum=2003357566&FindType=0&CaseCite=58+M%2EJ%2E+715&CaseSerial=2003357566&AP=&RS=WLW4.05&VR=2.0&SV=Split&MT=MaritimeLaw&UTid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&FN=_top&RLT=CLID"�Bulla, 58 M.J. at 718 n.3 (C.G. Ct. Crim. App. 2003)�.  The misconduct must constitute a “material breach” of the pretrial agreement, and must be established by a preponderance of the evidence. Id.  


Practice Note:  The Coast Guard Court of Criminal Appeals, in dicta, expressed concern about the use of this misconduct provision when Part II of the PTA states that the convening authority agrees to disapprove part of a sentence, rather than agrees only to suspend punishment.  �HYPERLINK "http://web2.westlaw.com/find/default.wl?DocName=58M%2EJ%2E715&SerialNum=2003357566&FindType=0&CaseCite=58+M%2EJ%2E+715&CaseSerial=2003357566&AP=&RS=WLW4.05&VR=2.0&SV=Split&MT=MaritimeLaw&UTid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&FN=_top&RLT=CLID"�Id�.  However, the CGCCA has not yet readdressed the issue.  


16.  This provision requires the convening authority comply with the procedural rules contained in Art. 72, UCMJ and R.C.M. 1109 before vacating or setting aside a suspended sentence, and places the accused on notice that the convening authority can move to vacate any suspended sentence due to post-trial misconduct.  This ensures that post-trial misconduct clauses must comply with minimum due process protections.  


Withdraw language to which accused pled Not Guilty.  Charges should normally be dismissed without prejudice.  This preserves the government’s ability to resurrect the charges in the event of a subsequent breach.  Should the accused breach the agreement after charges are dismissed (e.g. the military judge reopens providency during sentencing and sets aside a guilty plea), the government would not have the option of reinstituting charges that had been dismissed with prejudice.


Government going forward on not guilty pleas.  Unless the pretrial agreement specifically states the government will not go forward on certain charges, it may be presumed that the government retains the option of proving any offense to which the accused pleaded not guilty.  To eliminate any potential misunderstanding, however, the above sentence should be inserted whenever the government intends to go forward on other charges.


Practice Pointer:  The disposition of charges to which an accused pleads not guilty is a source of frequent error.  If the government agrees to withdraw specifications, this must be done after the military judge accepts the guilty pleas, but before the entry of findings.  The military judge then should not enter findings on the withdrawn specifications.  If the government agrees to not “go forward,” the charges and specifications remain before the military judge.  Since the government will not have introduced any evidence on these specifications, the military judge must enter findings of “not guilty.”  Double jeopardy precludes the government from resurrecting any charges where a not guilty finding has been entered, even if the accused subsequently breaches the pretrial agreement.


Waive Administrative Discharge Board.  Practice Pointer:  A waiver of an administrative discharge board cannot predate the date that the member is formally notified of the administrative separation action.  Commands have the option of initiating administrative separation action and securing the waiver prior to the court-martial.  Administrative separation action can be initiated even while a court-martial is pending (although the command must ensure that final action is stayed pending the outcome of the court-martial).  Alternatively, the command could await the results of the court-martial and initiate administrative separation if a punitive discharge is not adjudged.  Pursuant to this term of the pretrial agreement, the accused will be obligated to submit a written waiver, although if the adjudged punishment is less than the cap provided in the PTA, he will have little incentive to do so.


Testify W/Grant of Immunity in another case.  A promise to testify as a witness in the trial of another person is permissible, so long as the clause only requires the accused to testify or testify truthfully.  The clause will likely be invalid if it requires the accused to testify in conformity with his pretrial statements. �HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=3431&SerialNum=1970004450&FindType=Y&AP=&RS=WLW4.05&VR=2.0&FN=_top&SV=Split&MT=MaritimeLaw&UTid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&RLT=CLID_FQRLT5056186"�United States v. Conway, 42 C.M.R. 291 (C.M.A. 1963)�. 


Testify W/O Grant of Immunity in another case.  Caution:  Although this is probably a permitted term, this has not been clearly decided.  See �HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=509&SerialNum=1997080029&FindType=Y&AP=&RS=WLW4.05&VR=2.0&FN=_top&SV=Split&MT=MaritimeLaw&UTid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&RLT=CLID_FQRLT5158186"�United States v. Rivera, 46 M.J. 52 (C.A.A.F. 1997)�.  A provision such as this arguably compromises an accused’s right against self-incrimination and should be used with caution.  The government should not propose this term and, if used, the agreement should clearly state that the offer to testify without a grant of immunity originated with the defense.  


Call no witness or call only local witnesses.  The accused must have an opportunity to present evidence on sentencing.  If the PTA precludes out-of-area witnesses, alternative means of introducing evidence must be afforded.  �HYPERLINK "http://web2.westlaw.com/find/default.wl?RS=WLW4.05&VR=2.0&RP=%2ffind%2fdefault.wl&Cite=59+mj+758&FindType=F&TR=C8EA112A-DF38-46D8-B12F-DFD4ACD8E811&Rlt=CLID_FQRLT4159186&SV=Split&MT=MaritimeLaw&UTid=%7B802F11E4%2D0F39%2D4880%2D9E2A%2DA4F0BF2BAD76%25"�United States v. Sunzeri, 59 M.J. 758 (N.M. Ct. Crim. App. 2004)�.  


Agreement to Waive Certain Motions.  Agreements to waive pretrial motions are the most problematic area of pretrial agreements.  In a PTA, an accused cannot waive the right to counsel, the right to due process, the right to challenge the jurisdiction of the court-martial, the right to a speedy trial, the right to complete sentencing proceedings, and the complete and effective exercise of post-trial and appellate rights in a pretrial agreement.  R.C.M. 705(c)(1)(b).  Similarly, a pretrial agreement that prohibits the accused from making pretrial motions may also be improper.  R.C.M. 705(c)(1)(b) (discussion).  Carefully research current case law before inserting such a provision to waive certain motions.  An accused can likely waive the following motions:  challenges to search and seizure and out-of-court identification (�HYPERLINK "http://web2.westlaw.com/find/default.wl?DocName=23+M%2EJ%2E+305&Findtype=5&SerialNum=1987011775&CaseCite=40+M%2EJ%2E+175&RS=WLW4.05&VR=2.0&SV=Split&FN=_top&MT=MaritimeLaw&UTid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&RLT=CLID_FQRLT4959186"�United States v Jones, 23 M.J. 305 (C.M.A. 1987)�); unlawful pretrial punishment (�HYPERLINK "http://web2.westlaw.com/find/default.wl?DocName=51+M%2EJ%2E+289&Findtype=5&SerialNum=1999193988&CaseCite=59+M%2EJ%2E+444&RS=WLW4.05&VR=2.0&SV=Split&FN=_top&MT=MaritimeLaw&UTid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&RLT=CLID_FQRLT379186"�United States v. McFadyen, 51 M.J. 289 (C.A.A.F. 1999)�); evidentiary objections (�HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=509&SerialNum=1997080029&FindType=Y&AP=&RS=WLW4.05&VR=2.0&FN=_top&SV=Split&MT=MaritimeLaw&UTid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&RLT=CLID_FQRLT5158186"�United States v. Rivera, 46 M.J. 52 (C.A.A.F. 1997)�); statute of limitations (�HYPERLINK "http://web2.westlaw.com/find/default.wl?DocName=4+M%2EJ%2E+791&Findtype=5&SerialNum=1978114984&CaseCite=28+M%2EJ%2E+666&RS=WLW4.05&VR=2.0&SV=Split&FN=_top&MT=MaritimeLaw&UTid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&RLT=CLID_FQRLT298186"�United States v. Clemens, 4 MJ 791 (N.M.C.M.R. 1978�), pet. denied, 5 M.J. 207 (C.M.A. 1978)); multiplicity and unreasonable multiplication of charges �HYPERLINK "http://web2.westlaw.com/find/default.wl?cite=67+M.J.+311+&rs=WLW12.01&vr=2.0&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&mt=58"�(United States v. Gladue, 67 M.J. 311 (C.A.A.F. 2009))�; and even certain types of unlawful command influence (�HYPERLINK "http://web2.westlaw.com/find/default.wl?DocName=43+M%2EJ%2E+15&Findtype=5&SerialNum=1995193501&CaseCite=46+M%2EJ%2E+52&RS=WLW4.05&VR=2.0&SV=Split&FN=_top&MT=MaritimeLaw&UTid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&RLT=CLID_FQRLT566186"�United States v. Weasler, 43 M.J. 15 (C.A.A.F. 1995)�).  The agreement should clearly specify which motions are waived.   CAAF recently held that language stating that the accused waives “all waivable motions” is permissible.  See Gladue, 67 M.J. at 311.    However, to avoid appellate challenges, agreements to waive motions should be as specific as possible; the use of “all waivable motions” language is strongly discouraged.  Waivers are much more likely to be upheld if proposed by an accused; if so, this language should be included in the pretrial agreement.   Jones, 23 M.J. at 307.  


The Sentence Limitation Portion.  The sentence limitation portion of the agreement must contain a provision addressing each of the possible types of sentence listed in paragraph 10.  Failure to address one of the types of possible sentence or specify whether the limitation (or lack thereof) applies to both adjudged and automatic sentences may render the sentence un-imposable. �HYPERLINK "http://web2.westlaw.com/find/default.wl?SerialNum=1985147004&FindType=Y&AP=&RS=WLW4.05&VR=2.0&FN=_top&SV=Split&MT=MaritimeLaw&UTid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&RLT=CLID_FQRLT1120186"�United States v. Edwards, 20 M.J. 439 (C.M.A. 1985)�.


PRACTICE POINTERS ON SENTENCE LIMITATIONS:


Punishments may be suspended for a stated period of time or until the occurrence of an anticipated future event, but the period of suspension may not be unreasonably long.  R.C.M. 1108(d).  The most common “anticipated future event” is release from confinement.  Thus, it is common to suspend confinement for the entire duration of the confinement served, plus some period (typically 1 year).  E.g. “confinement shall be suspended from the date of the convening authority’s action until 1 year from the date the accused is released from confinement pursuant to this agreement.”


Don’t mix units of measurement.  One month is not necessarily the same as thirty  days; nor is twelve months necessarily the same as one year.  See �HYPERLINK "http://doni.daps.dla.mil/Directives/01000%20Military%20Personnel%20Support/01-600%20Performance%20and%20Discipline%20Programs/1640.9C.pdf"�SECNAVINST 1640.9C�, Department of the Navy Corrections Manual, Chapter 9.  If the military judge announces a sentence using days, for example, but the pretrial agreement uses months, ensure all parties understand the precise impact of the agreement.  


It is a good practice for both trial and defense counsel to compute the exact date the accused will be released from confinement accounting for all applicable credits and then ensure such happens.  Brigs have been known to err in this calculation – both long and short.  A calculation which errs on the long side most assuredly will create issues on appeal.  See �HYPERLINK "http://web2.westlaw.com/find/default.wl?DocName=56+M%2EJ%2E+736&Findtype=5&SerialNum=2002085282&CaseCite=56+M%2EJ%2E+900&RS=WLW4.05&VR=2.0&SV=Split&FN=_top&MT=MaritimeLaw&UTid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&RLT=CLID_FQRLT1411186"�United States v. Weber, 56 M.J. 736 (C.G. Ct. Crim. App. 2002)�.  For instructions on how to calculate the proper release date, see �HYPERLINK "http://neds.nebt.daps.mil/1640.htm"�SECNAVINST 1640.9�C, Department of the Navy Corrections Manual, Chapter 9.  


Appellate leave.  Appellate leave is an excess leave status and the accused is not entitled to pay or allowances.  See COMDINST M1000.8, ¶2.A.21.  If an accused is sentenced to a punitive discharge but the convening authority has not yet approved the sentenced, the member may request appellate leave.  If the member does not request appellate leave, he must generally be retained in a pay status until the convening authority takes action on the case, unless he is beyond his EAOS.  Once the punitive discharge has been approved, the member may be required to take appellate leave until the discharge is executed.  The language requiring the accused to submit a request for appellate leave should be used whenever there is a possibility an accused will be out of confinement before the convening authority’s action, to preclude the possibility the government will have to return the member to duty.


Confinement.  When the parties agree to a cap in confinement, they must consider and come to an agreement on whether any confinement that is contingent upon payment of an adjudged fine is included in the confinement cap.  Judges can and with increasingly frequency do adjudge fines with the fine-enforcement provisions, even if there has been no unjust enrichment, as long as the combination of fines and forfeitures does not exceed the court’s jurisdictional authority and the total period of confinement does not exceed the maximum punishment authorized for the offense.  See, e.g., �HYPERLINK "http://web2.westlaw.com/find/default.wl?cite=64MJ650&rs=WLW12.01&vr=2.0&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&mt=58"�United States v. Gonzalez, 64 M.J. 650, 652 (C.G. Ct. Crim. App. 2007)�.  Problems arise when there is a cap in confinement and also confinement contingent upon paying a fine.  Without clarity, appellate issues arise as to whether the disapproval or suspension of confinement applies to this contingent confinement.  See, e.g., �HYPERLINK "http://web2.westlaw.com/find/default.wl?cite=32mj962&rs=WLW12.01&vr=2.0&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&mt=58"�Tillman v. United States, 32 M.J. 962 (A.C.M.R. 1991)�; �HYPERLINK "http://web2.westlaw.com/find/default.wl?cite=1997+WL+658432&rs=WLW12.01&vr=2.0&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&mt=58"�United States v. Moody, 1997 WL 658432 (N.M. Ct. Crim. App. May 30, 1997)�.  Trial counsel must ensure that the convening authority fully understands whether his action to suspend/disapprove confinement affects the contingent confinement, and both parties should make sure that it is addressed on the record, with the military judge.  The cap can apply to all confinement or only to confinement that is not contingent, as long as it is addressed on the record and the parties have come to an agreement.  If counsel anticipates that there may be an issue with contingent confinement, especially if confinement will be capped at less than one year or the defendant was unjustly enriched, they should feel free to contact CG-0946 for further guidance.  Additionally, a white paper on this issue is forthcoming.   


Lamb Clause.  The last two sentences of this paragraph constitute the “Lamb Clause.”  �HYPERLINK "http://web2.westlaw.com/find/default.wl?DocName=22+M%2EJ%2E+518&Findtype=5&SerialNum=1986117663&CaseCite=55+M%2EJ%2E+588&RS=WLW4.05&VR=2.0&SV=Split&FN=_top&MT=MaritimeLaw&UTid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&RLT=CLID_FQRLT2713186"�United States v. Lamb, 22 M.J. 518, 518-19 (N.M.C.M.R. 1986)�.  Confinement begins to run on the date it is adjudged, whether or not an accused is actually confined, unless the confinement is suspended or deferred.  The convening authority cannot suspend the sentence until he/she takes action.  Thus, the Lamb clause defers that portion of the sentence which is to be suspended, until such time as the convening authority actually suspends it (i.e. at CA action).  The Lamb clause ensures the accused will be released from confinement when called for in the pretrial agreement, even if the release date precedes the action.  The Lamb clause also preserves that portion of the confinement to be suspended.  Without deferral, confinement would continue to run uninterrupted even after the accused was released pursuant to the agreement.  See �HYPERLINK "http://web2.westlaw.com/find/default.wl?DocName=59M%2EJ%2E614&Findtype=1&SerialNum=2003761433&CaseCite=54+M%2EJ%2E+757&CaseSerial=2001130935&PosType=&RS=WLW4.05&VR=2.0&SV=Split&FN=_top&MT=MaritimeLaw&UTid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&RLT"�United States v. Riggs, 59 M.J. 614 (C.G. Ct. Crim. App. 2003)�; �HYPERLINK "http://web2.westlaw.com/find/default.wl?DocName=55+M%2EJ%2E+588&Findtype=5&SerialNum=2001583051&CaseCite=59+M%2EJ%2E+614&RS=WLW4.05&VR=2.0&SV=Split&FN=_top&MT=MaritimeLaw&UTid=%7b802F11E4-0F39-4880-9E2A-A4F0BF2BAD76%7d&RLT=CLID_FQRLT2415186"�United States v. Anderson, 55 M.J. 588 (C.G. Ct. Crim. App. 2001)�.


Forfeitures The interplay between adjudged and automatic forfeitures can be complicated and both trial and defense counsel must understand how these provisions work.  
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