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Court Rules of Practice and Procedure for
General and Special Courts-Martial

These rules for courts-martial have been promulgated in accordance with RCM 108 in order to provide uniformity in the practice and proceedings of courts-martial throughout the Coast Guard, and to meet the goals set forth in Rule 1.  Pursuant to RCM 801 and section 6.C. of the Coast Guard Military Justice Manual, the military judge has authority to modify or supplement these rules in whole or in part, but absent a specific court order by the military judge, these rules apply to all general and special courts-martial in the Coast Guard.  Adherence to these rules by all parties is required and will assist in promoting the orderly disposition of courts-martial cases, and ensure that the proceedings manifest fairness, justice, and impartiality for all parties.

Purpose and Construction

Rule 1.  These rules are intended to provide for the just determination of every court-martial proceeding.  They shall be construed to secure simplicity in procedure, fairness in administration, and the elimination of unjustifiable expense and delay.

Pretrial Matters

Rule 2.  In each case in which a civilian attorney is retained by the accused, the detailed defense counsel shall furnish a copy of these rules to that civilian attorney, who shall be bound by them, as well as by subparagraph 6.C.4.a. of the Coast Guard Military Justice Manual, which makes Coast Guard courts-martial subject to the following:

ABA Model Rules of Professional Conduct

Code of Judicial Conduct

Standards for the Administration of Criminal Justice


The Prosecution Function and the Defense Function


The Function of the Trial Judge


Fair Trial and Free Press

Rule 3.  When a trial date has been set, and when a defense counsel other than the detailed defense counsel is to represent the accused, the detailed defense counsel shall advise the other defense counsel of the date, time, and place of trial or Article 39(a), UCMJ session, and the identities of the convening authority, the military judge, and the trial counsel.  If a civilian attorney will represent the accused, that attorney shall file with the military judge, with a copy to the convening authority and the trial counsel, a written entry of appearance as counsel of record for the accused.

Rule 4.  Requests for continuance by defense counsel that are premised upon schedule conflicts, i.e. prior scheduled appearance in another court, will set forth the name and address of the court, case name and docket number, the name of the judge, if known, the date the commitment was made, and a requested date for trial.

Rule 5.  In the event that it appears to counsel that a challenge to the pretrial investigation or the pretrial advice to the convening authority, or both, will be made, then a copy of the pretrial investigation, with the pretrial advice attached, will be furnished to the military judge by the trial counsel as soon as practicable, and in any case at least 5 days prior to trial.

Rule 6.  In order to avoid unnecessary delays at trial, counsel are requested to freely communicate with each other prior to trial.  If at any time it appears that circumstances or time constraints will make compliance with any of the time limits set forth in these rules impracticable, or if counsel become aware of any matters that may impact on the orderly proceeding of the trial as scheduled, the matter shall be brought to the attention of the military judge by telephone conference call with both counsel.  In all cases, the time limits imposed by these rules are minimum time limits, and earlier compliance, if feasible, is encouraged.

Rule 7.  The trial counsel will ensure that a copy of the completed "Court Martial Member Questionnaire" for each prospective member is furnished to defense counsel and the military judge at least three days prior to trial.  If it appears to counsel that a challenge might be sustained, the convening authority should be advised that it would be advisable to have alternate members readily available for detailing to the court in the event that the challenge procedure should reduce the court-martial below a quorum.

Rule 8.  RCM 701 and the Military Rules of Evidence (MRE) set forth requirements for disclosure and discovery by both parties.  The following minimum time limits are established for some of these requirements.  Counsel should, in addition, review RCM 701 and the Discussions thereunder for a listing of other disclosure requirements that may be applicable.

Rule



                      Number of working days pre-trial

                                                                                            SPCM     GCM

MRE 301(c), 304(d)(1), 311(d)(1), 321 (c)(1)                      5
10

MRE 412(c)(1) 


                      14
14
MRE 413 and 414


                      15
15

RCM 701(a)(1), (3) and (4)
                       5
10

RCM 701(b)(1) and (2)

                       4
 8

RCM 703(c)(2) (list of witnesses)
                       4
 4

Rule 9.  At least five working days prior to trial, defense counsel shall submit, in writing, to the military judge and trial counsel, a list of all motions intended to be raised, including a brief summary of the grounds for each motion, a brief statement of pertinent facts, and the points and authorities relied upon.  Replies to motions, if opposed, shall be filed with the military judge and served on opposing counsel not later than two working days prior to trial.  For any motion requiring the entry of essential findings under RCM 905(d) counsel shall include with their motion or reply, proposed essential findings of fact.  Argument may be included at the discretion of counsel.  If counsel choose, motions and briefs may be prepared separately for each motion, in which case the list of motions should be reduced to a mere list, excluding from this list the grounds, facts and authorities.  This latter practice is encouraged in general courts martial.  See Enclosures (16c-e) of this Manual for formats of motions, responses, and rulings.  These formats shall be used in any case wherein counsel desire a motion to be decided prior to the scheduled date of trial, in which case service on opposing counsel shall be shown over the signature of counsel.

Rule 10.  (Reserved).

Trial Matters

Rule 11.  Counsel have the duty and responsibility for knowing and observing the proper relationship and decorum that should exist in the courtroom.  Counsel are obligated to acquaint clients and witnesses with appropriate courtroom procedures and decorum and, insofar as possible, ensure adherence.

Rule 12.  Counsel shall always stand when addressing the military judge or court members.  Counsel should also stand when conducting examination or cross-examination of witnesses; however, at the discretion of the military judge, counsel may remain seated during periods of questioning.

Rule 13.  Counsel should conduct the questioning of witnesses and arguments to the court at a reasonable distance from the witness or the court.  Counsel should not approach a witness without first obtaining the permission of the court.

Rule 14.  Counsel will not be permitted to depart the courtroom during the conduct of a trial without first obtaining leave of the court.

Rule 15.  If a party is represented by more than one counsel, only one counsel may examine any one witness or address the court on any particular issue or motion, except with the specific permission of the military judge.

Rule 16.  When an objection is entered, only the objection and the ground(s) therefor shall be stated.  Argument upon objections will not be heard or made until permission is given or argument is requested by the military judge.  After a matter has been argued and submitted to the military judge, and the military judge has announced his or her decision, counsel shall not make further comment or argument.  A request for reconsideration of a ruling by the military judge will not be made unless counsel making such a request has new matter of substance to present on the issue; such a request shall not be made for the purpose of making further argument.

Rule 17.  Counsel shall at all times during the trial maintain a quiet and dignified atmosphere in keeping with the traditions of judicial proceedings.  Colloquy, argument, or personal "barbs" between counsel; facial expressions or other movements or gestures by counsel intended to convey disagreement, disapproval, or disbelief of statements made by opposing counsel, testimony of witnesses, or rulings of the military judge will not be tolerated in the courtroom.

Rule 18.  All personnel in the courtroom shall rise upon the entry and departure of the military judge.  All personnel in the courtroom shall rise when the members of the court-martial are sworn.  The defense counsel and the accused shall rise and face the court when entering pleas and when findings and sentence are announced.

Rule 19.  Exhibits intended to be introduced at trial may be marked prior to the trial.  Prosecution exhibits will be numbered consecutively with arabic numerals and marked "for identification" prior to being offered into evidence.  Defense exhibits will be lettered consecutively with capital letters and marked "for identification" prior to being offered into evidence.  Appellate exhibits will be numbered consecutively with Roman numerals.  Each counsel will keep a list of all exhibits.  In formulating questions to witnesses dealing with an exhibit, the designation of the exhibit will be specific so that the record will be clear.

Rule 20.  Whenever possible, counsel planning to introduce documentary evidence at trial should have sufficient copies of the document(s) at hand so that upon the offer of the document into evidence, copies can be furnished to opposing counsel and the military judge.  If a copy of a document is to be substituted for the original document in the record of trial, only a permanent copy is permissible, such as Xerox.  Nonpermanent copies, such as thermofax, may not be used in the record.

Rule 21.  If an item of real evidence cannot be included in the record of trial in the form in which admitted into evidence, a suitable substitute shall be provided, such as a photograph or written description.  Such a substitute, however, shall include an accurate and detailed description either pictorially or written, as to the exhibit's size, weight, color, substance, and other relevant characteristics.

Rule 22.  As authorized under Article 39(a), UCMJ, a session of the court without the presence of the members may be called for the purpose of holding the arraignment and receiving the pleas of the accused, and for other matters not requiring the presence of members.  

Rule 23.  Opening statements may be made by either or both counsel or waived; however, they shall be confined to what counsel expect their evidence to prove.  Counsel will not use the opening statement to argue the case or to instruct as to the law.

Rule 24.  Counsel in their closing statements may make reasonable comment on the evidence and may draw such inferences from the evidence and testimony as will support their theory of the case.  In argument, counsel shall not assert personal belief in the accused's guilt or innocence, or in the justice of his or her cause.  Trial counsel may not, under any circumstances, either directly or indirectly or by inference, argue or bring to the attention of the court any desire, belief, or opinion of the convening or other authority concerning the guilt or innocence of the accused, or an appropriate sentence if convicted.

Rule 25.  Upon the conclusion of the presentation of the case, the general rule concerning the order of argument is: on both findings and sentence, trial counsel may make an argument, or waive it; defense counsel may make an argument, or waive it; and, on findings only, if the defense counsel presents an argument, the trial counsel will be given the opportunity to present a brief rebuttal argument, limited solely to matters raised by the defense; and should the trial counsel raise any new matters in rebuttal, the defense counsel may be given the opportunity to rebut such new matters in a surrebuttal.

Rule 26.  If either counsel desire instructions to the court, other than the standardized instructions contained in the trial guide and the Military Judge's Benchbook, such additional instructions, shall be proposed to the military judge in writing.  If counsel desire any modification to the standardized instructions, such modified instruction should be proposed to the military judge in writing.  If counsel desire that the military judge comment specifically on testimony given or evidence introduced, such request should be made in writing accompanied with a proposed summarization of the testimony or evidence requested to be given.

Rule 27.  Wherever possible, counsel shall fully cooperate in reducing agreed-upon facts to stipulations.  Counsel should, wherever possible, stipulate as to the authenticity of documents known to be authentic.

Rule 28.  Unsworn statements made by an accused in mitigation and extenuation will be given or presented from counsel table, or standing before the court.  An unsworn statement may not be presented from the witness stand.

Rule 29.  Guards who accompany the accused, if necessary, shall not be permitted inside the "bar" of the courtroom and will remain in the area designated for spectators.  No arms or weapons, except when such are to be exhibits, or when otherwise authorized by the military judge, will be allowed inside the courtroom.

Rule 30.  The taking of photographs in the courtroom during the process of judicial proceedings, or the recording of the proceedings by tape or wire recorders or similar devices for any purpose other than the making of a record of trial will not be permitted.  Broadcasting of judicial proceedings from the courtroom shall not be permitted.

Rule 31.  There shall be no smoking in the courtroom during open sessions of the court-martial.  No food or drink, except water, shall be permitted within the courtroom.

Rule 32.  Sessions of court shall not be held outside normal working hours except for good cause that shall be shown on the record.

Rule 33.  Prior to the submission of the record of trial to the military judge for authentication, the trial counsel shall thoroughly review the record for completeness and proper authentication of exhibits.
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