Appeal No. 866 - JOHN W. MAPPv. US - 13 March, 1956.

In the Matter of License No. 160310 and all other Licenses
| ssued to: JOHN W MAPP

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

866
JOHN W NAPP

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 1 June 1955, an Exam ner of the United States
Coast Guard at Norfolk, Virginia, suspended License No. 160310
| ssued to John W Mapp upon finding himguilty of inattention to
duty based upon two specifications alleging in substance that while
serving as Master on board the Ameri can SS NOTHAMPTON under
authority of the license above described, on or about 19 Novenber
1954, while said vessel was underway in dense fog, he failed to
stop her engines and then navigate with caution on hearing the fog
si gnal of another vessel forward of the NORTHAMPTON beam the
position of which other vessel was not ascertai ned (First
Specification); and while serving as above, he neglected and fail
to navigate his vessel at a noderate speed (Second Specification).

At the hearing, counsel for Appellant was given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Appellant
was represented by counsel of his own choice. Counsel entered a
plea of "not guilty" to the charge and each specification proffered
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agai nst Appel | ant.

Ther eupon, the Investigating Oficer nmade his opening
statenment. By stipulation, the transcript of the testinony of the
I nvesti gati on conducted under 46 CFR 136.07 and the included
exhibits were submtted in evidence.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and havi ng
consi dered the proposed findings and concl usions of both parties,
t he Exam ner announced his decision and concluded that the charge
and two specifications had been proved. He then entered the order
suspendi ng Appel lant's License No. 160310, and all other |icenses
| ssued to Appellant by the United States Coast CGuard or its
predecessor authority, for a period of six nonths - two nonths
outright suspension and four nonths suspension on probation until
six nonths after the term nation of the outright suspension.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 19 Novenber 1954, Appellant was serving as Master on board
t he American SS NORTHAMPTON and acting under authority of his
Li cense No. 160310 when his vessel collided wwth the Anerican SS
ACCOVAC near the entrance to the Chesapeake Bay at a point bearing
approxi mately 330 degrees true and alnost 9 mles distant from Cape
Henry Light. The collision occurred between 1730 and 1732, in
dense fog; the bow of the ACCOVAC penetrated the starboard quarter
of the NORTHAMPTON at an angle of about 75 degrees. One passenger
on the NORTHAMPTON was seriously injured and one on the ACCOVAC was
slightly injured.

Both vessels were ferryboats operating between Kiptopeke
Beach, Virginia, and Little Creek, Virginia. At the tine of the
collision, the NORTHAMPTON, 307 feet in |ength, was sout hbound from
Ki pt opeke and the ACCOVAC, 291 feet in |length, was northbound from
Little Creek. Both vessels were equi pped with radar and this fact
was known to Appel |l ant.

The collision occurred in visibility limted to between 50 and
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100 years. The sea was calmand there was a |ight breeze. The
proper navigational |ights were being shown on both vessels, and
all equi pnent was in good working condition. For signals were
bei ng sounded, and a | ookout was posted on the bow of each
ferryboat. The radar of the NORTHAMPTON was in operation on the
5-m | e range scale and that of the ACCOVAC on the 4-mle scale.

Appel | ant was at the conn of the NORTHAMPTON as she proceeded
on course 210° true at full speed of 11 knots. Wen the dense fog
was encountered, regulation fog signals were commenced, a | ookout
was stationed on the bow and the Chief Mate operated the radar in
t he wheel house. Shortly thereafter, a pip on the radarscope was
observed which represented the ACCOVAC at a position 4 mles'
distant and 2 points on the starboard bow. Appellant did not order
any change of speed.

The ACCOVAC proceeded on course 038° true at full speed of 12
knots after crossing Thinble Shoal Channel at a point five mles
fromthe scene of the collision. The NORTHAMPTON was pi cked up on
the radar at a range of 3 mles. The Chief Mate of the ACCOVAC
reported to the Master assuned that the vessels would pass port to
port.

The radar observations of the Chief Mate on the NORTHAMPTON
I ndicated to himthat the two vessels were on parallel courses and
woul d pass starboard to starboard at a di stance of about a half
mle. At a distance of about 2 mles, the fog signals of the
ACCOVAC were heard on the NORTHAMPTON. The radar showed that the
bearing of the ACCOVAC had opened to 4 points on the starboard bow
of the NORTHAMPTON when the di stance between the vessels was one
mle. Appellant occasionally checked the radar observations of the
Chief Mate and agreed with him The radarscope showed the pip of
the ACCOVAC 2 points forward of the NORTHAMPTON s starboard beam
just before the target was lost in the sea return at a range of a
half mle. Fog signals fromthe other vessel could still be heard
but t he NORTHAMPTON continued on at 11 knots.

Appel | ant next saw the glow of the ACCOVMAC s lights 2 points
forward of the starboard beam and, 2 or 3 seconds |ater, he saw her
red side light. 1In an attenpt to avoid collision by passing ahead
of the ACCOVAC, Appellant maintai ned speed and ordered hard ri ght
rudder in order to swing the stern away fromthe ACCOMAC. The
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effort was unsuccessful as the ACCOVAC struck the NORTHAMPTON s
starboard quarter and sheared her side plates. These plates
crushed the autonobile in which a passenger was seriously injured.
Appel | ant ordered the engi nes of the NORTHAMPTON st opped a second
or two before the collision occurred.

The maneuvering of the ACCOVAC before the collision was as
follows. At a distance of 1 mle fromthe NORTHAMPTON, the ACCOVAC
changed course one-half point to the right. She changed course
another half point in the sane direction at a distance of a half
mle. Radar contact was lost at a quarter mle. The Master saw the
| oomof the white |ights of the NORTHAMPTON and ordered hard right
rudder, stop engines. Wen the Master realized the lights were on
the stern of the NORTHAMPTON and ordered hard right rudder, stop
engi nes. Wen the Master realized the lights were on the stern of
t he NORTHAMPTON, he ordered the rudder am dships and full astern on
the port engine to swing the bowto port. The port engi ne was
stopped after the collision. Both vessels bl ew danger signals
prior to the collision. They were able to proceed to their
respective destinations.

There is no record of prior disciplinary action having been
t aken agai nst Appel | ant.

BASI S OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. The grounds for this appeal are as foll ows:

1. It was error to inpose equal orders against the two
Masters. The ACCOVAC caused the collision when she nmade
an unforeseeabl e, radi cal change of course which caused
her to turn into the NORTHAMPTON.

2. The position of the vessel fromwhich fog signals were
heard ahead was ascertai ned by Appellant. Hence, he was
under no duty to stop the NORTHAMPTON s engines. By the
use of radar, Appellant knew the | ocation, course and
speed of the ACCOVAC until shortly before she began her
radi cal turn after which Appellant could not have avoi ded
t he col li sion.
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3. Wth radar infornmation avail abl e, Appellant was not
required to reduce speed bel ow 11 knots. As a public
service, ferryboats are an exception to the general rule
concerni ng navigation in fog although they nust navigate
with due care. The proxinmate cause of the collision was
the fault of the ACCOVAC, the speed of the NORTHAMPTON
was nerely a condition rather than a cause.

It is respectfully submtted that no outri ght suspensi on of
Appel lant's |icense was justified.

APPEARANCES: Messrs. Baird, Wite and Lanni ng of Norf ol k,
Virginia, by Edward R Baird, Esquire, of Counsel.

OPI NI ON

I n accordance with the undi sputed evidence in the record, the
Exam ner's findings of fact have been changed in ny above findings
to show that the speed of the ACCOVMAC was 12 knots and that her
rudder was placed hard right after she had | ost radar contact with
t he NORTHAMPTON at a quarter of a mle.

Despite the facts that Appellant was using radar to determ ne
t he position of the ACCOVAC and he had reason to believe the Mster
of the ACCOVAC was acting simlarly with respect to the
NORTHAMPTON, it is nmy opinion that Appellant permtted his vessel
to proceed at an imoderate rate of speed in a dense fog and that
he shoul d have stopped the engi nes of the NORTHAMPTON when he heard
fog signals forward of the beam These offenses were viol ations of
Article 16 of the Inland Rules of the Road. 33 U S. C. 192.

Wth respect to the Second Specification alleging i mobderate
speed, Appellant contends that 11 knots was not excessive under the
circunstances die to the use of radar and the status of ferryboats
whi ch rend a public service.

A ship navigating in a fog and equi pped with radar is require
to avail itself of information afforded by such instrunent, and
there is consequently an added responsibility on such vessel to
enploy this information to avoid collision. The data fromthe
NORTHAMPTON s radar woul d have been nore intelligently and usefully
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enpl oyed if several ranges and bearing of the ACCOVAC had been
plotted in order to obtain an estimte of her course and speed.
This was not done. Consequently, know ng that the radar indicated
the probability of the presence of a vessel which could not be seen
In the dense fog which limted visibility to | ess than 100 yards,
Appel | ant was unquesti onably on notice of a danger requiring that
greater than usual caution be exercised to avoid collision. This
IS consistent with the statenent that "where the danger is great,

the greater should be the precaution.™ The Carita (1874), 90
U. S.

The Internati onal Conference for the Safety of Life at Sea,
London, 1948, reconmmended that Masters be infornmed that the
possession of radar would not, in any way, relieve themfromtheir
obligations to observe strictly the International Rules for
preventing collisions at sea. Recomendation No. 19. This nay
al so be said to apply to the Inland Rul es of the Road.

As to the fact that the NORTHAMPTON was a ferryboat, it is
not ed that Appellant was not charged with operating the NORTHAMPTON
when she shoul d not have been underway in a dense fog. Although
public necessity may justify operation of a ferryboat in dense fog,
she nust navigate prudently and conply with the rules applicable

under such conditions. See The Gty of Lowell (C.C A 2,
1907), 152 Fed. 593.

Concerning the First Specification which alleges that
Appel lant failed to stop the engi nes of the NORTHAMPTON and
navigate with caution on hearing the fog signal of another vessel
forward of the NORTHAMPTON s beamin an unascertai ned position,
Article 16 further requires that such cautious navigation shall
continue until danger of collision is over. This neans that
Appel l ant was required to stop the engi nes when he heard the fog
signals at a distance of about 2 mles unless the position of the
ACCOVAC was "ascertained" within the neaning of Article 16. It has
been hel d that another vessel's position has not been ascertai ned
unl ess her course as well as her nonentary l|ocation is known.
The EI Monte (D.C. N Y., 1902), 114 fed. 796. Appellant did not
know t he course of the ACCOVAC since, wthout a plot of the latter
vessel's positions, Appellant was led to believe that the two
vessel s were on parallel courses. |In fact, they were on courses
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whi ch were converging at an angle of about 8 degrees. Hence,
Appel l ant was required to stop the engines at this tine.

This provision of Article 16 has been very strictly enforced
by the courts. It has been stated that "the command is inperative
that he [the navigator] shall stop his engi nes when the conditions
descri bed confront him" Lie v. San Francisco and Portland S. S.
Co. (1917), 243 U S. 291. See also Rules of the Road (1944) by

Farwel | , pages 207-8, and Giffin on Collision (1949), page
317. Appellant's duty to conply wth this requirenent was
certainly apparent when contact with the ACCOMAC was | ost at a
range of a half mle.

Si nce Appellant was guilty of two statutory violations of
rules intended to prevent collisions, thee is a presunption that
his fault contributed to the collision; and he nust bear the heavy
burden of proving that his statutory violations not only did not,

but could not, have contributed to the collision. The
Pennsyl vania (1873E, 86 U.S. 125, states:

"* * * it is not possible in the adm nistration of
practical justice to avoid the conclusion that the
effect of the wilful disobedience of this

| nperative and inportant statutory rule of |aw,

whi ch shoul d have governed his conduct, continued
as an effective force, operating on the novenent of
his vessel to the instant of collision, driving her
forward steadily, even though in the |ast nonents
slowy, to the fateful point of intersection of the
courses of the two ships."

It is ny opinion that Appellant has not succeeded in proving
that his faults were conditions of the collision rather than
causes. Despite any fault on the part of the ACCOVAC, Appell ant
must rely upon conjecture to support the proposition that his
failure to slow or stop his vessel could not have been a cause of
the collision. |If given additional tinme, the Master of the ACCOVAC
m ght have realized his error as to the relative positions of the

two vessel s and nmaneuvered accordingly. The latter is also
specul ation but it is consistent wwth the rule set forth in The

Pennsyl vania, supra. It is significant that the fault of the
ACCOVAC di d not excuse Appellant formhis duty to conply with the
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rul es of navigation. The Yoshida Maru (C. C A 9, 1927), 20 F2d
25.

CONCLUSI ON

Si nce Appellant did not stop his vessel or even sl ow down when
he knew anot her vessel was approaching in extrenely poor
visibility, it is ny conclusion that he was guilty of inattention
to duty. The realistic approach to the subject of navigating in
dense fog with the help of radar is that a heavier burden to avoid
collision is placed upon the user of this aid to navigation; such
a person nmust conply fully with the rules of navigation in fog; and
he nmust not assune that he still knows the |ocation of a radar
“target" after it has been |l ost at close range. Appellant did not
give his attention to these responsibilities. Therefore, it is ny
opi nion that the order inposed was justified despite fault on the
part of the ACCOVAC.

ORDER

The order of the Exam ner dated at Norfolk, Virginia, on 1
June 1955 is AFFI RMVED.

A. C. R chnond
Vice Admral, United States Coast Guard
Conmmandant

Dat ed at Washington, D. C, this 13th day of March, 1956.

10985 TREASURY, USCGHQ WASH., D.C.
*xx**x  END OF DECI SION NO. 866 *****
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