Appeal No. 845 - FAUSTO A. VICENTE v. US - 14 December, 1955.

In the Matter of Merchant Mariner's Docunent No. Z-742326
| ssued to: FAUSTO A. VI CENTE

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

845
FAUSTO A. VI CENTE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 25 August 1955, an Exam ner of the United
States Coast Guard at Long Beach, California, revoked Merchant
Mariner's Docunment No. Z-742326 issued to Fausto A Vicente upon
finding himguilty of m sconduct based upon two specifications
all eging in substance that while serving as a waiter on board the
Ameri can SS PRESI DENT CLEVELAND under authority of the docunent
above descri bed, on or about 18 Septenber 1950, while said vessel
was in the port of San Francisco, he wongfully had in his
possessi on and wongfully inported into the United States a
gquantity of narcotics; to wit, heroin and opium

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the two possible results of the hearing - revocation or dismssal.
Appel | ant was represented by nonprofessional counsel of his own
sel ection.

The Exam ner entered a plea of "not guilty" to the charge and
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each specification on behalf of Appellant after he nade an
expl anation rather than a plea of "quilty" or "not guilty".

Ther eupon, the Investigating Oficer nmade his opening
statenment and introduced in evidence several docunentary exhibits
including a certified copy of the Indictnment as well as the

Judgnent and Commtnent in the case of United States v. Fausto A

Vicente for concealing , on or about 18 Septenber 1950, narcotic
drugs which he knew had been unlawfully inported into the United
States in violation of 21 U S.C. 174.

I n defense, the Federal Probation Oficer, who acted as
counsel for Appellant at the hearing, nmade a statenent on behal f of
Appel lant. He stated that Appellant had conducted hinself
outstandi ngly while under the supervision of the Federal Probation
O fice since 14 January 1953 and that it was felt Appellant is not
a habitual crimna

At the conclusion of the hearing, having heard the argunent of
the I nvestigating Oficer and given both parties an opportunity to
subm t proposed findings and concl usi ons, the Exam ner announced
his findings and concl uded that the charge had been proved by proof
of the two specifications. He then entered the order revoking
Appel l ant's Merchant Mariner's Docunent No. Z-742326 and all ot her
| i censes, certificates and docunents issued to this Appellant by
the United States Coast Guard or its predecessor authority.

This appeal is a request for clenency on the grounds that
Appel | ant has been adequately puni shed by renoval fromthe sea for
five years; he is conpletely rehabilitated and fit for sea duty;
and he woul d have been eligible to apply for a docunent at an
earlier date if the order of revocation had been inposed sooner.
For these reasons, it is respectfully submtted that the order of
revocati on should now be reversed because a hearing five years
after the date of the offense is too |ate; the effective date of
t he order should be changed to the date of the offense; or the
effective date of the order should be changed to 14 January 1953,
the date of Appellant's release to the federal probation
aut horities.

APPEARANCES: Messrs. Graham Janes and Rol ph of Long Beach,
California, by Janmes E. Fagan, Esquire, of Counsel.
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Based upon my exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 18 Septenber 1950, Appellant was serving as a waiter on
board the Anmerican SS PRESI DENT CLEVELAND and acting under
authority of his Merchant Mariner's Docunent No. Z-742326 while the
ship was at San Francisco, California, upon the conpletion of a
forei gn voyage.

At approximately 1030 on this date, appellant's bel ongi ngs
were examned by a U S. Custons Inspector. Eight brown paper bags
containing nore than fifteen ounces of heroin and six brass tins
contai ning nore than seven ounces of snoking opiumwere found
concealed in the fal se bottom of a cardboard carton which bel onged
to Appellant. These narcotics were not listed on the ship's
mani f est and were | anded w thout a custons permt. Appellant was
pl aced under arrest and the narcotics were seized.

On 28 Novenber 1950, Appellant was convicted by the United
States District Court for the Northern District of California,
Sout hern Division, for concealing heroin and snoking opium on 18
Sept enber 1950, know ng the sane to have been inported into the
united States contrary to law. Appellant was sentenced to
| nprisonnent for a period of five years and to pay a fine of
$1, 000.

Since Appellant's release fromprison on 14 January 1953, he
has been under the supervision of the Federal Probation Ofice at
Los Angeles, California, and has consistently discharged his parole
obligations in a very satisfactory manner.

OPI NI ON

The Exam ner properly revoked Appellant's docunent since a

j udgnent of conviction by a Federal Court is res judicata

of the issues decided by that judgnent (46 CFR 137.15-5 (a)) and
because the Examiner is required to revoke all 1icenses,
certificates and docunents held by seanen whenever they have been
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found guilty of m sconduct by virtue of the possession, use, sale
or association wth narcotic drugs. 46 CFR 137.03-1.

The order of revocation will not be reversed. The delay in
bringing this matter to a hearing was not due to any fault on the
part of the Coast Guard.

The order of the Exam ner cannot be nade retroactive to a tine
prior to when the decision was served on Appellant. 46 CFR
137.09-80. But in view of the very favorable plea by the Federal
Probation O ficer on behalf of Appellant, the tinme since Appellant
was released fromprison wll be taken into consideration in
cal culating the three year period after which Appellant may apply
for the issuance of a new docunent in accordance wth 46 CFR
137.03-30. Hence, Appellant may nmake such an application on or
after 14 January 1956.

ORDER

The order of the Exam ner dated at Long Beach, California, on 25
August 1955 is AFF| RVED.

A. C. R chnond
Vice Admral, United States Coast Guard
Commandant

Dat ed at Washington, D. C., this 14th day of Decenber, 1955.

**xx* END OF DECI SION NO. 845 ***xx
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