Appea No. 842 - JOHN B. KELLY v. US- 9 December, 1955.

In the Matter of License No. 162109 and all other Licenses,
Certificates and Docunents
| ssued to: JOHN B. KELLY

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

842
JOHN B. KELLY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 19 July 1955, an Exam ner of the United States
Coast Guard at New York, New York, suspended License No. 162109
| ssued to John B. Kelly upon finding himaguilty of negligence based
upon two specifications alleging in substance that while serving as
Master on board the American SS YORKVI LLE under authority of the
| i cense above described, on or about 18 June 1955, whil e proceeding
up the East River, New York, he damaged sai d vessel and endangered
the lives of persons on board by failing to signal for the raising
of the Welfare Island Bridge |ift span although he did not know the
hei ght of his vessel above the water, and by inprudently navigating
under the bridge while the |ift span was down, thereby causing the
vessel to strike the bridge.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
nonpr of essi onal counsel of his own choice and he entered a plea of
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"not guilty" to the charge and each specification proffered agai nst
hi m

Ther eupon, the Investigating Oficer nmade his opening
statenment and introduced in evidence the testinony of the Chief
Engi neer and a deckhand on the YORKVILLE. The Investigating
O ficer also placed in evidence a Local Notice to Mariners which
stated that the Welfare Island Bridge would have "a m ni mum
cl earance of 40 feet above nean high water."

I n defense, Appellant offered in evidence his sworn testinony.
Appel | ant stated that he did not blow any signals for the bridge to
open because a sign on the bridge abutnent read "C earance 45 feet”
and he estimted the height of the top of the snokestacks above the
water line to be between 40 and 43 feet.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his decision and concl uded that the charge
and two specifications had been proved. He then entered the order
suspendi ng Appellant's License No. 162109, and all other |icenses
and docunents issued to Appellant by the United States Coast CGuard
or its predecessor authority, for a period of four nonths - one
nont h outright suspension and three nonths suspension on nine
nont hs probation fromthe term nation of the outright suspension.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 18 June 1955, Appellant was serving as Master on board the
Anmerican SS YORKVI LLE, a ferryboat was proceedi ng up the east
branch of the East River at full speed after taking on fuel oil at
Staten Island. The YORKVILLE was bound for her dock at 134th
Street and the East River. The usual run of the YORKVILLE was
between 134th Street and Ri ker's Island. Appellant had never gone
under the Welfare Island Bridge which extends across the east
channel of the East River fromLong Island City to Welfare |sl and.
This is a vertical |[ift bridge.
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The ferryboat YORKVILLE was owned and operated by the City of
New York. She had two at hwartshi p snokestacks aft of the pil ot
house and a fl agpol e on each side about a foot forward of the
snokest acks. The fl agpol es and stacks were approxinmately the sane
hei ght .

The YORKVI LLE was operating with her normal crew of five seanen in
addition to the Appellant but there were no passengers on board.

As the ferryboat approached the Welfare Island Bridge at tw light,
Appel l ant was in the pilot house steering the vessel and a deckhand
was on watch in the pilot house. The weather was clear and it was
the last hour of flood tide. Appellant saw the bridge at a

di stance of about 500 yards. The lift span was down but Appell ant
did not sound any whistle signal requesting that the bridge be
opened. A sign on the bridge abutnent stated that the clearance
was 45 feet (at nean high water). Appellant estimted that, at
this stage of the tide, there would be a cl earance of approxi mately
two feet since he thought the height of the stacks and fl agpol es
was not nore than 43 fee above the water line. This estimte was
based conpletely on Appellant's nental cal cul ati ons w thout benefit
of actual neasurenents of the ferryboat. About two m nutes before
the collision, Appellant ordered a change of speed to one-half
ahead which with the current gave a speed of approxi mtely four
knots over the ground. Appellant did not have the Local Notice to
Mariners which stated that the bridge woul d have a m ni num

cl earance of 40 feet.

Bet ween 2035 and 2040, the upper two feet of the snokestacks
and fl agpol es on the YORKVI LLE struck the bridge as the ferryboat
passed under the bridge. The two flagpoles were broken off. The
rivets holding the stacks to the deck were ripped out and the
stacks were knocked backward to an angle of from40 to 45 degrees.
The whistle steamlines were parted but the ferryboat was able to
proceed to her dock at 134th Street. No one was injured and there
was no damage done to the bridge.

Appel | ant has no record of prior action having been taken
agai nst his license by the Coast Guard.

BASI S OF APPEAL
Thi s appeal has been taken fromthe order inposed by the
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Exam ner. Appel |l ant contends that subsequent changes in the anount
of cl earance shown on the sign on the bridge and the Local Notice
to Mariners (in evidence) indicate that the clearance was 40 feet

at nean high water; and it this is so, the Appellant's seaman's eye
correctly estimated that the vessel should have cleared the bridge
since |ater neasurenents show that it was 43 feet, 8 inches from
the water line to the tip of the stacks - a clearance of 1 foot, 4
| nches.

OPI NI ON

According to Appellant's own version of the incident, he
negl ected to signal for the bridge to be opened solely because he
judged, by his seanman's eye, that the ferryboat would clear the
bridge with about 2 feet to spare. Although Appellant testified
t hat he and never before gone under the Wl fare |Island Bridge, he
mad not attenpt to neasure the height of the ferryboat or to
conpute accurately the stage of the tide before passing under the
cl osed bridge. Appellant admtted that he woul d not have proceeded
under the bridge if he had seen the Local Notice to Mariners which
| ndi cated an assured cl earance of only 40 feet at nean high water.

Fromthe evidence presented, it is my opinion that Appellant
did not use the care of seamanship required of a prudent navi gator
under the circunstances. It is felt that Appellant did not
exerci se that degree of judgenent, which would have been conpati bl e
with the safety of life and property, when he failed to signal for
the [ift span to be raised. The accident would have been prevented
by the exercise of ordinary care, caution and maritine skill in
signaling and waiting for the bridge to open. It was dangerous to
take a change that the ferryboat would clear the bridge when the
assuned cl earance of 2 feet was based on Appellant's rough estimte
of the height of the stacks. Appellant had anple tine to
anticipate and take precautions against the dangerous situation
whi ch resulted. Fortunately, there were no injuries to personnel.

It is nmy conclusion that the Exam ner properly found the two
specifications and the charge of negligence proved. The evidence
in the record does not show the exact clearance under the bridge at
the tinme in question; and there is nothing to support Appellant's
bare contention on appeal that it was 43 feet, 8 inches fromthe
water line to the top of the snokestacks of the YORKVILLE.
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Nevertheless, it is evident that Appellant was negligent for not
maki ng every reasonable attenpt to determ ne these neasurenents
before passing under the Welfare Island Bridge for the first tine.

ORDER

The order of the Exam ner dated at New York, New York, on 19
July 1955 is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C, this 9th day of Decenber, 1955.
**x**  END OF DECI SI ON NO. 842 ****x*
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